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HAT is the duration of an indirect equitable conversion of 

land into money or of money into land? It is the same as 

that of the contract, trust, or duty which brings it into existence, 
or, more strictly, it is the same as that of the right, which such 
contract, trust, or duty creates, to have an actual conversion made, 
and to receive some portion of the money or land into which the 
actual conversion is to be made, or some limited interest in such 
money or land; and the duration of this right is not always the 
same as that of the contract, trust, or duty which creates it, as the 
latter may be conditional, 2. ¢., subject to a condition precedent, 
and in that case the right is not created until the condition is per- 
formed or satisfied. A distinction must, however, be made between 
a contract, trust, or duty which is conditional and one which is not 
to be performed till a future day, for the mere fact that a contract, 
trust, or duty is not to be performed till a future day does not pre- 
vent or delay the creation of a right, — it merely renders the right 
incapable of being enforced until the time arrives when the con- 
tract, trust, or duty is to be performed. If, indeed, an indirect 
equitable conversion were an equitable substitute for an actual con- 
version, 2. @., if it were an equitable exchange of money for land or 
land for money, it would follow that a contract, trust, or duty to 
make an actual conversion at a future day could not cause an equi- 
table conversion before that day arrived; but, as an equitable con- 
version merely causes the right to have an actual conversion made 


1 Continued from 19 Harv. L. REV. 249. 
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to devolve as the thing into which the conversion is to be made 
would devolve, if the conversion had been actually made, it is plain 
that the equitable conversion should come into existence as soon 
as the right is created. If, therefore, land be conveyed by deed in 
trust to sell the same, and dispose of the proceeds as directed by 
the deed, the equitable conversion will take effect on the delivery 
of the deed, though the sale be not to be made till the grantor’s 
death. 

As a deed takes effect the moment that it is delivered, while a 
will takes effect the moment the testator dies, it follows that, in the 
absence of any suspensive condition, there will be a corresponding 
difference in the time when an equitable conversion will take effect, 
according as it is created by a deed or by a will, z. ¢., that, if cre- 
ated by a deed, it will take effect on the delivery of the deed, and 
consequently during the lifetime of the person who creates it, 
while, if created by will, it will not take effect till the moment of 
the testator’s death? 

There being, then, no room for doubt as to when an indirect 
equitable conversion begins, the only remaining question upon 
which the duration of such a conversion depends is, when does it 
end? This question, however, is much wider and incomparably 
more difficult than the question when does it begin, and the answer 
to it is also much less certain. There is, indeed, a limit of time be- 
yond which it is not possible that any indirect equitable conversion 
should endure, namely, the time when the right which brought it 
into existence is extinguished by a performance of the correlative 
obligation or duty. It seems possible also, upon principle, to go 
a step further by saying that no equitable conversion can endure 
after the contemplated actual conversion is made, for an equitable 
conversion is always and necessarily superseded by the actual con- 
version in contemplation of which the equitable conversion was 
created. Moreover, though the right which brought the equitable 
conversion into existence may not be entirely extinguished, yet its 
nature will then be changed. Thus, in the case of the ordinary 
contract for the purchase and sale of land, if the vendor convey 
the land without requiring the concurrent payment of the purchase 
money, his land will thereby be actually converted into money, and, 
though the vendor will still be entitled to receive the money from 


1 See Clarke v. Franklin, 4 Kay & J. 257. And see 19 Harv. L. REV. 26, n. 2. 


2 Elliott v. Fisher, 12 Sim. 505. See also the judgment of Wigram, V. C., in 
Griffith v. Ricketts, 7 Hare 299, 311-312. 
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the purchaser, yet his right to receive it will have undergone a rad- 
ical change, the relations between the parties to the concract having 
ceased to be those of vendor and purchaser and having become 
that of debtor and creditor. So if the purchaser voluntarily pay 
the purchase money without requiring a concurrent conveyance of 
the land, his money will thereby be actually converted into land, 
and, though the purchaser will still be entitled to receive a convey- 
ance of the land from the vendor, yet his right to receive it will 
have become that of an equitable owner of the land, and, in fact, 
the contract which caused the equitable conversion, as also in the 
case previously put, wiil have come to an end. So if acovenant . 
be made, or a trust be created to lay out money in the purchase of 
land, and to settle the land, and the land be purchased, the money 
will be actually converted into land, and though the person or per- 
sons in whose favor the settlement was to be made will still be en- 
titled to have it made, yet he or they will be so entitled, not by 
virtue of the original right created by the covenant or trust, but by 
virtue of an equitable ownership of the land purchased, coexten- 
sive with the legal ownership which he or they would have acquired 
if the settlement had been made. Finally, if a duty be created to 
purchase and settle land, for example, if a testator direct his ex- 
ecutor to lay out money in the purchase of land and to settle the 
land, and the executor purchase the land and receive a conveyance 
of it, the money will be thereby actually converted into land, and 
the duty imposed upon the executor will be performed, the legal 
title to the land will have vested in him, and he will hold it as 
a trustee for those in whose favor the settlement was directed to 
be made. 

How may an indirect equitable conversion be ended without any 
performance of the contract, trust, or duty by which it was brought 
into existence? In the case of a contract for the purchase and sale 
of land, the equitable conversion in favor of each party to the con- 
tract will come to an end whenever the contract comes to an end, 
and how the contract may be brought to an end without being per- 
formed is a question which belongs to the subject of contracts rather 
than to that of equitable conversion. The equitable conversion in 
favor of either party will also be ended by a total breach of the 
contract by him, or by his losing the right to enforce the specific 
performance of it. | 

An equitable conversion created by a covenant, trust, or-duty to 
purchase and settle land, is seldom put an end to in either of the 
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modes mentioned in the last paragraph. It is, however, liable to 
be put an end to otherwise than by a performance of the covenant, 
trust, or duty, and that, too, in modes which are peculiar to this 
class of covenants, trusts, and duties, and which constitute an im- 
portant branch of equitable conversion. 

Such an equitable conversion will be put an end to by the com- 
plete exhaustion of the gift or gifts which are made, or covenanted 
to be made, of the land to be purchased. As no such equitable 
conversion can come into existence without some such gift or 
gifts, it necessarily follows that there will cease to be any such 
conversion when there ceases to be any such gift; and this propo- 
sition rests upon authority, as well as upon principle, in the case 
of a covenant to purchase and settle land,! though, in the case of 
a trust or duty created by will for the same purpose, the authorities 
do not recognize the necessity of any gift of the land to be pur- 
chased either to cause an equitable conversion or to keep it in 
existence? This, however, is not because the two cases differ at 
all in principle, but because the authorities applicable to the one 
case differ from those applicable to the other. 

How is the exhaustion of such gift or gifts liable to eens 
By the death, or the death and failure of issue of all the persons 
in whose favor they are made. When the equitable conversion is 
caused by a covenant to purchase and settle land, the settlement 
covenanted to be made is generally limited to estates for life and 
estates tail, the ultimate reversion in fee simple being retained by 
the settlor, while, in the case of a trust or duty created by will for 
the same purpose, the settlement directed generally extends to the 
entire fee simple. This difference, however, in the extent of the 
settlement, does not affect the extent of the equitable conversion, 
which in either case will extend only to the estates for life and 
estates tail covenanted or directed to be limited, for, in respect to 
the equitable conversion, it is not at all material whether the ulti- 
mate fee simple in the land to be purchased be retained by the 
settlor as a reversion, or be limited to someone else by way of 
remainder. If it be retained by the settlor, he will be the absolute 
owner of the money to be laid out subject only to the rights of 
those in whose favor estates for life or estates tail are to be limited. 
So long as there exists any person, who in case the money be laid 


1 See 18 HARV. L. REV. 264. 
2 19 Harv. L. REv. 24, proposition 8. 
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out will be entitled to have the land conveyed to him for an estate 
for life or in tail in possession, that person alone will be entitled to 
require land to be purchased with the money and settled. When 
there ceases to be any such person, the right of the settlor to the 
money will be absolute, and though he, or anyone in whom his 
right shall be vested, will be entitled to purchase land with the 
money if he chooses, it will be by virtue of his absolute ownership 
of the money, and not by virtue of any relative right, and it is 
a relative right alone that can cause an equitable conversion.? 
Moreover, what is thus true of a settlor who retains the ultimate 
fee simple of the land to be purchased, is also true of a remainder- 
man to whom such ultimate fee simple shall be covenanted or 
directed to be limited.? The conclusion, therefore, is that every 
equitable conversion caused by a covenant, trust, or duty to lay 
out money in the purchase of land, and to settle the land, will 
necessarily come to an end as soon as there ceases to be any 
person who is entitled to have the money iaid out in the purchase 
of land, and to have the land conveyed to him for an estate for life 
or in tail in possession. 

The equitable conversion caused by a covenant, trust, or duty to — 
lay out money in the purchase of land and to settle limited inter- 
ests in the land, will also come to an end whenever any person 
shall acquire an absolute ownership of the money, though such 
limited interests covenanted or directed to be settled in the land 
to be purchased be not exhausted; and such absolute ownership 
of the money may now® be acquired by any person, of full age 
and sui juris, who is entitled to an estate tail in possession in the 
land to be purchased, and to have the same purchased immedi- 
ately. How may such a person acquire an absolute ownership of 
the money? The answer to that question involves a little history. 
Prior to the time of Lord Chancellor Cowper, the Court of Chan- 
cery would decree the payment of it to him upon his filing a bill 
for that purpose. The theory upon which this was done was that, 
if the land were actually purchased, he could convert his estate 


1 18 Harv. L. Rev. 248, 250, 260-261. 
2 In 18 Harv. L. REv. 268, I erroneously stated that, in the case of a trust to pur- 
chase land and convey the same to “A for life, remainder to B in tail, remainder to C 


in fee, there will be a conversion in equity of the entire interest in the money into 
land.” 


3 See 3. & 4 Wm. IV. c. 74. 
¢ Per Vernon, arguendo, in Chaplin v. Horner, 1 P. Wms. 483, 485; fer Lord Hard- 
wicke in Cunningham v. Moody, 1 Ves. 174, 176. 
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tail into an estate in fee simple by suffering a common recovery; 
and, as a recovery could not be suffered of money, though con- 
verted in equity into land, equity was bound to provide some sub- 
stitute for it, and that a bill in equity was the only substitute that 
equity could provide. Lord Cowper, however, refused to allow 
such a bill,! thinking it an infringement of the rights of those who 
might become entitled to the land by way of remainder or rever- 
sion expectant on the termination of the estate tail in question, 
and the rule thus established was followed till the end of the eigh- 
teenth century, when the old rule was restored by Lord Eldon’s 
Act, and the court was also authorized to grant the relief upon peti- 
tion without the filing of a bill. That Act remained in force until 
it was superseded by 7 Geo. IV.,® which, however, differed from 
Lord Eldon’s Act only in being more comprehensive. The latter 
Act was in turn superseded by 3 and 4 Wm. IV.,‘ which intro- 
duced very radical changes. 

The substitute for common recoveries which was originally 
adopted by the Court of Chancery, and restored by Lord Eldon’s 
Act was, like common recoveries themselves, open to two very 
serious objections, namely, first, it required a considerable amount 
of time to carry it through, and in the meantime the person on 
whose behalf the bill or petition was filed might die, and thus his 
purpose be wholly defeated. His loss would, of course, be the 
gain of the person next entitled, but it would be a gain for which 
he would be indebted solely to accident, and to which he would 
have no claim in justice. Secondly, the filing of a bill and obtain- 
ing a decree thereon was attended with a relatively great and unne- 
cessary expense. Common recoveries being also open to the same 
two objections in at least an equal degree, they were abolished by 
3 and 4 Wm. IV. c. 74, and disentailing deeds substituted in their 
place. Moreover, by section 71 of the same Act, a disentailing 


1 Colwall v. Shadwell, stated by Lord Parker in Short v. Wood, 1 P. Wms. 470, 
471, and by Vernon, arguendo, in Chaplin v. Horner, 1 P. Wms, 485. It does not 
appear in what year Colwall v. Shadwell was decided. It could not, however, have 
been earlier than 1714, as Cowper did not become Lord Chancellor until September of 
that year. The case of Benson v. Benson, Mich., 1710, 1 P. Wms. 130, before Sir 
John Trevor, M. R., was therefore correctly decided in accordance with the old rule, 
though the learned judge seems to have made the singular mistake of supposing that 
a common recovery would not have been necessary to make the plaintiff the absolute 
owner in fee simple of the land to be purchased, and that a fine would have been suffi- 
cient. See also Collet v. Collet, 1 Atk. 11; Calthrope v. Gough, 4 T. R. 707, n. a. 

2 39 & 40 Geo. III. c. 56. 8 45. 74 
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deed was provided as a substitute for a bill or petition in equity in 
case of money converted in equity into land, 2. ¢., it was provided 
that a disentailing deed of assignment of the money, executed and 
delivered by a person entitled to have the money laid out in the 
purchase of land, and to have the land conveyed to him for an 
estate tail in possession, should transfer the absolute ownership of 
the money. 

Suppose one A to have been entitled, prior to the Act just 
referred to, to have money laid out in the purchase of land, and 
to have the land conveyed to him for an estate tail in possession, 
with remainder, immediately expectant on the termination of such 
estate tail, to him in fee, or that he otherwise acquire the right to 
have the remainder or reversion in fee expectant on the termina- 
tion of his estate tail, conveyed to him: It would still be true 
that A would not be the absolute owner of the money, as the 
estate tail would not merge in the remainder or reversion in fee.! 


1 There are, however, one or two authorities, in the first half of the eighteenth cen- 
tury, which it seems impossible to reconcile either with the other authorities or with 
principle. Thus, in Edwards v. Countess of Warwick, 2 P. Wms. 171, where, by mar- 
riage settlement, the intended husband covenanted that £10,000, part of the intended 
wife’s marriage portion, should be laid out in the purchase of land, and that the land 
should be settled on himself for life, remainder to the first and other sons of the 
marriage, successively, in tail male, remainder to himself in fee, and the husband after- 
wards died, leaving one son, issue of the marriage, who attained twenty-one, but died 
soon after without issue and intestate, Lord Macclesfield said (p. 174): “If there had 
been so much as a parol direction from the last Lord Warwick, for the payment of this 
410,000 to his mother the Countess dowager, I should have had a regard to it; being 
of opinion that it was in the election of the last Earl to have made this money, or to 
have disposed of it as money.” If the money had been laid out in land, as the last 
Lord Warwick would have been tenant in tail male of the land, with remainder to 
himself in fee, he could, by levying a fine, have made himself tenant in fee simple 
absolute. So also, though no fine were levied, his estate tail would have expired on 
his death without issue male, and his remainder would have become a fee simple in 
possession, and therefore he might have devised the land in fee simple, and the devise 
would have taken effect according to its terms, and, if he had conveyed away his 
remainder by deed, it would have become a fee simple in possession in the grantee at 
the moment of the grantor’s death; but the only way in which the last Lord Warwick 
could have made himself tenant in fee simple in possession of the land during his own 
life would have been by levying a fine, as stated in the text. It follows, therefore, that 
the only way in which he could make himself the absolute owner of the £10,000 dur- 
ing his life was by filing a bill and obtaining a decree for the payment of it to him; 
for, if he had obtained payment of it to himself without a decree, and had died, leaving 
a son, the latter could have required the money to be laid out in land for the purposes 
of the settlement, even though the father had disposed of it during his life. What 
Lord Macclesfield said, however, was only a dictum, no such case being before him. 
But so much cannot be said of the case of Trafford v. Boehm, 3 Atk. 440, where a 
woman, about to marry, assigned money to trustees in trust to lay th: same out in 
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On the other hand, A could put an end to his estate tail without 
suffering a common recovery, 7. ¢., he could, by levying a fine 
convert his estate tail into a base fee, which, by uniting with the 
remainder or reversion in fee, would form a fee simple absolute. 
A fine could not be levied, however, any more than a recovery 
could be suffered, of money, even though it were converted in 
equity into land. Would then the Court of Chancery decree 
payment of the money to A on his filing a bill for the purpose of 
obtaining such payment? So long as that court held such a bill 
to be an adequate substitute for a common recovery, it followed, 
a fortiori, that it must be held to be an adequate substitute for a 


land, and to settle the land on her intended husband and herself for their respective 
lives and the life of the survivor, remainder to the first and other sons of the marriage 
successively in tail male, remainder to the daughters of the marriage as tenants in 
common in tail general, remainder to the survivor of husband and wife in fee, and 
there were several children of the marriage, and, the wife being dead, and the money 
not having been laid out in land, and being in the husband’s possession, who (as the 
Lord Chancellor said) regarded it as absolutely his own, he gave the same by his will 
to his eldest son, giving legacies also to his other children; and, after his death, all 
the children accepted the legacies given to them in full of all claims against their 
father’s estate, and discharged his executors; and Lord Hardwicke held that these 
acts barred the claims, not only of all the other children under their mother’s settle- 
ment, but of their issue as well, and made the eldest son the absolute owner of the 
money. 

On the death of the father, his eldest son became entitled, under his mother’s settle- 
ment, to have the money in question laid out in land, and to have the land conveyed 
to him in tail male in possession, remainders over in tail to his brothers and sisters, 
and he was also entitled, under his father’s will, to have the ultimate remainder in fee 
in the land conveyed to him, and therefore he might have made himself the absolute 
owner of the money by filing a bill, making all his brothers and sisters defendants 
thereto, and obtaining a decree for the payment of the money to him, but it is not 
perceived how his possession of the money could, without a decree, affect the rights 
of the issue of his brothers and sisters. Lord Hardwicke says the fact that he already 
had the money in his own hands precluded his filing such a bill as I have mentioned. 
That difficulty was one, however, which he had to meet the best way he could, for 
example, by returning the money (which he had no right to the possession of) to his 
mother’s trustees. Lord Hardwicke also says a court of equity decrees to a party only 
what he is entitled to before the decree is made. If, however, the bill and the decree 
in question served as a substitute for a fine, it follows that they constituted an excep- 
tion to Lord Hardwicke’s rule, and would have created a new right in the plaintiff. 

It may be added that the eldest son died without issue about six years after the 
death of his father and about six years before Lord Hardwicke’s decision, and, about 
twenty months after the death of the eldest son, the second son died, leaving an infant 
son. The latter was, therefore, under his grandmother’s settlement, entitled, on the 
death of his father, to have the money in question laid out in land, and to have the 
land conveyed to him in tail male in possession, and, of course, he was not bound by 
any of the acts which Lord Hardwicke held to have barred his right, even if he was 
living when those acts were performed. 

1 See 19 Harv. L. REV. 240, n. 1. 
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fine. When, however, Lord Cowper had successfully established 
the rule that a bill in equity was not a substitute for a common 
recovery, did it or not follow that it was not a substitute for a fine? 
That question appears to have first arisen in a case, before Lord 
Cowper’s immediate successor, Lord Chancellor Parker (after- 
ward Lord Macclesfield), and was decided by him in the negative, 
particular stress being laid upon the fact that a recovery could be 
suffered only in term time, while a fine could be levied equally 
well in vacation; and, though his immediate successor, Lord 
King, persistently refused? to follow his decision, yet the authority 
of the latter was fully restored by Lord King’s successors,’ and it 
was not only followed until the passage of Lord Eldon’s Act, but 
furnished the rule which that Act applied by analogy to cases in 
which a common recovery would be necessary. Finally, 3 and 4 
Wm. IV. c. 74,4 in providing for cases in which money was con- 
verted into land in equity, made no distinction between those cases 
in which, if land had been purchased, a common recovery would 
have been necessary to convert an estate tail in the land into an 
estate in fee simple, and those in which a fine would have been 
sufficient. 

Whenever the execution of a disentailing deed of assignment of 
money converted in equity into land now has the effect of making 
the person in whose favor it is executed the absolute owner of the 
money, there is no doubt that it also has the effect of putting an 
immediate end to the equitable conversion. So also whenever a 
decree or order of a court of equity for the payment, to a person 
named, of money converted in equity into land formerly had the 
effect of making such person the absolute owner of the money, 
there is no doubt that it also had the effect of putting an immedi- 
ate end to the equitable conversion. I have hitherto assumed also 
that the mere fact of any person’s becoming the absolute owner of 


1 Short v. Wood, 1 P. Wms. 470. 

2 Eyre’s case, 3 P. Wms. 13; Onslow’s case, reported by Mr. Cox in his note to 
Eyre’s case. 

3 In the note just referred to, published in 1787, Mr. Cox says: “The present prac- 
tice conforms to the Lord Parker’s opinion.” In £x parte King, 2 Bro. C. C. 158, 
decided in the same year, Lord Thurlow says (p. 160): “ Where a man has a life estate 
in money, remainder to the heirs of his body, remainder to himself in fee, as he could, 
if the estate was in land, obtain the absolute interest by levying a fine, the court would . 
order the money to be paid to him, though it would not where a recovery was neces- 
sary.” Finally, the recitals in Lord Eldon’s Act state the then existing practice with 
great fulness and in entire accordance with Lord Parker’s decision, supra. 

4S. 71. 
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money converted in equity into land has the immediate effect of 
putting an end to the equitable conversion. The courts, however, 
do not so hold. They say the reason why the execution of a dis- 
entailing deed or the obtaining of a decree or order of a court of 
equity has the effect of putting an immediate end to the equitable 
conversion is that, besides making the person executing the deed 
or obtaining the decree or order the absolute owner of the money, 
it shows an intention on his part to put an end to the equitable 
conversion, and they hold such an intention to be necessary. 
Therefore, they lay down for a rule that in order to put an end to 
the equitable conversion there must not only be an absolute owner- 
ship of the money, but such owner must elect! not to have the 
money converted into land. 

What is the theory upon which this view rests? Evidently it is 
the theory that an equitable conversion is, like an actual conver- 
sion, a thing done, and that, as personal property which is actually 
converted into real property will continue to be real property until 
it is actually reconverted into personal property, so personal prop- 
erty which is converted in equity into real property must continue 
to be real property in equity until equity reconverts it into per- 
sonal property. Accordingly, the courts of equity constantly say 
that money which is converted in equity into land is zmpressed by 
equity with the quality of land, and they constantly assume that the 
impression so made must remain until it is removed by the same 
authority by which it was made. This theory, however, proceeds 
upon a false analogy. 1. An equitable conversion is not a thing 
done, but is a mere consequence deduced by equity from a thing 
agreed or directed to be done, and therefore it will continue to 
exist only so long as the agreement or direction which brought it 
into existence remains in force. 2. The theory erroneously as- 
sumes that a covenant or direction to lay out money in the pur- 
chase of land, and to settle the land, converts the money in equity 
directly into land, whereas it merely creates one or more rights to 
have the covenant or direction performed, and equity causes such 
a right to devolve, on the death of its owner, as the land would 


1 Lingen v. Souroy, 1 P. Wms. 172; 10 Mod. 39; Crabtree v. Bramble, 3 Atk. 680; 
Bradish v. Gee, Amb. 229; Biddulph v. Biddulph, 12 Ves. 161; Kirkman v. Miles, 13 
Ves. 338; Davies v. Ashford, 15 Sim. 42; Harcourt v. Seymour, 2 Sim. N. s. 12; 
Dixon v. Gayfere, 17 Beav. 433; Griesbach v Freemantle, 17 Beav. 314; Brown 7. 
Brown, 33 Beav. 399; Sisson v. Giles, 3 DeG., J., & S. 614, 9 Jur. N. S. 512, 951; 
Meredith v. Vick, 23 Beav. 559; Mutlow v. Bigg, 1 Ch. D. 385; Meek v. Devenish, 
6 Ch. D. 566; /n re, Gordon, 6 Ch. D. 531. 
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have devolved if the conversion had been actually made; and 
therefore it is not possible that there should be any equitable con- 
version after there has ceased to be any such right, and it is not 
possible that any such right should continue to exist after the cov- 
-enant which created it has ceased to exist, or after the direction 
which created it has ceased to be in force. 3. The courts have 
acted inconsistently in holding that an equitable conversion of 
money into land will continue to exist, notwithstanding that a 
single person has become the absolute owner of the money, and 
. yet that an election by such owner not to have the money actually 
converted into land will instantly put an end to the equitable con- 
version, for that is to hold that the continuance of an equitable 
conversion ultimately depends upon the will of the person in whose 
favor alone it exists, and yet it is as clear as anything in law can 
be that the mere will of the owner of property as to what shall or 
shall not be done with that property has no legal significance, and 
cannot properly be a subject of legal inquiry, unless such will be 
duly declared by him in his last will and testament. 

~loreover, the view which I have been controverting is as in- 
convenient in practice as it is wrong in principle; for it often hap- 
pens that an agreement or direction to lay out money in the 
purchase of land, and to settle the land, is never in fact performed, 
not because of any unwillingness or refusal to perform it, but 
because no one desires or cares to have it performed, and accord- 
ingly the money not being laid out in the purchase of land is 
invested in some other mode, and remains so invested, and no 
question ever arises in regard to the conversion covenanted or di- 
rected to be made, unless some person, perhaps fifty years after the 
covenant was made or the direction given, finds it for his interest to 
claim that the money is still converted in equity into land, and, if 
it so happens,-the question is likely to depend, according to the 
doctrine in question, upon whether there has been an election not 
to have the conversion made, and that again is likely to depend 
upon what is the true inference to be drawn from a long course of 
conduct, the person whose conduct thus becomes the subject of . 
inquiry, if still alive having probably forgotten, if he ever knew, 
that such a covenant was ever made or such a direction ever given; 
and such an inquiry is likely to be not only very vexatious and 
troublesome as well as very expensive, but also very fruitless, so 
far as regards the ascertainment of truth. Indeed, those who have 
the misfortune to be involved in a litigation upon such a question 
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will generally find it for their mutual interest, whatever may be 
the value of the property involved, to decide the question by 
drawing lots. 

There is, however, one class of cases in which it is agreed by all 
that there will cease to be any equitable conversion, though the 
actual conversion covenanted or directed to be made has not been 
made, and though there has been no election not to have it made, 
namely, where the absolute owner of money which has been con- 
verted in equity into land has the money in his own hands, — in 
which case the money is said to be at home, and it seems not to 
be material whether he has possession of the money in his own 
right or as executor only. Moreover, it seems not to be indispen- 
sably necessary that he should be entitled to have the land con- 
veyed to him in fee simple absolute, for, though he be entitled 
only to have it conveyed to him for his life, with remainder to him 
in fee simple absolute, and though these limitations in his favor 
are liable to open and let in a limitation in tail to any son of his 
who shall hereafter be born, for, if he get the money into his own 
hands, even as executor, it seems that the equitable conversion of 
the money into land will be suspended until he shall have a son, 
and, if he die without ever having had a son, the equitable conver- 
sion will never revive, and the money will devolve, at his death, as 
money. Both these points are illustrated by the great case of 
Pultney v. Darlington,? in which Sir John Scott, Attorney-General, 
Mr. Charles Fearne, and Mr. W. Dundas struggled valiantly, but 
unsuccessfully, to reverse Lord Thurlow. In that case Henry Guy, 
who died in 1710, directed his executors to lay out the residue of 
his personal estate in the purchase of land, and to settle the land 
on William Pultney, afterwards Earl of Bath, for life, remainder to 
his first and other sons successively in tail male, remainder to Harry 
Pultney, brother of William, and his first and other sons in like 
manner, remainder to Daniel Pultney, a cousin of William and 
Harry, and his first and other sons in like manner, remainder to 
the father of William and Harry in fee. The father died in 1715, 
whereupon his right under the will to have the land conveyed to 
him in remainder in fee passed to William Pultney, his eldest son 
and heir. In 1731 Daniel Pultney died without issue male. In 


1 Lechmere v. Earl of Carlisle, 3 P. Wms. 211, 224; Zz ve Gordon, 6 Ch. D. 531, 
535, 537, fer Sir G. Jessell, M. R. 

2 1 Bro. C. C. 223, 7 Bro. P. C., Tomlin’s ed. 530. 

8 It has always been assumed that this remainder in fee descended, on the deaths 
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1764 the Earl of Bath died without issue male, whereupon his 
right to said remainder in fee passed to said Harry Pultney, his 
brother and heir. On the death of the Earl of Bath, therefore, 
Harry Pultney was entitled, upon the facts which have been stated, 
to have the residue of Henry Guy’s personal estate laid out in the 
purchase of land, and to have the land conveyed to him for life, 
remainder to him in fee. He was not, however, even to the last 
moment of his life, entitled to have the money paid over to him, 
for if land had been purchased and settled, the two limitations in 
his favor, as above, would have been liable to open and let in limi- 
tations in favor of his sons; for, though he was about eighty-six 
years old and a bachelor, yet in legal contemplation it was pos- 
sible that he should marry and have sons; and, though in fact he 
did neither, yet, upon the facts thus far stated, the equitable con- 
version of the money into land remained in force till his death, and 
on his death his rights under the will of Henry Guy devolved as 
land. There was, however, another material fact, for the Earl of 
Bath was executor of Henry Guy, and Harry Pultney was the ex- 
ecutor of the Earl of Bath, and by consequence executor of Henry 
Guy, and therefore, on the death of the Earl of Bath, the money 
was at home, and so remained till the death of Harry Pultney, when 
it devolved as money; and yet there had been no election not to 
have an actual conversion made, and could have been none, Harry 
Pultney not being the absolute owner of the property.! 

How may an equitable conversion of land into money, not caused 
by a bilateral contract for the purchase and sale of land, be brought 
to an end without an actual conversion? Such an equitable con- 
version is generally caused by a direction in a will to sell land and 
divide the proceeds of the sale among persons designated by the 
testator; and it is plain that in such a case there will seldom be 
any unnecessary delay in making a sale, as the interest of each of 
the persons designated by the testator will be likely to be promoted 
by a sale. If, however, in any given case all the persons desig- 
nated by the testator shall be of one mind in preferring the land to 


of its respective owners, to their respective heirs, as stated in the text. On principle, 
however, it seems that the equitable conversion caused by the will of Henry Guy did 
not extend to the ultimate interest limited to the father of William and Harry Pultney, 
and therefore that ultimate interest ought to have devolved as money. See supra, 
PP- 324-325- 

1 The decision of the House of Lords was made in 1796, eighty-six years after the 


death of Henry Guy, when the residue of his personal estate was still personal estate 
in fact and had not lost its identity. 
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the proceeds of its sale, they may, if of full age and suc juris, re- 
quire the land to be conveyed to them, and thus put an end to the 
equitable conversion. So if, in any given case, the number of per- 
sons entitled to share in the proceeds of a sale of the land shall, by 
death or otherwise, be reduced to one before any sale of the land 
is made, a consequence will be that that one will be, in equity, the 
sole owner of the land in fee simple, and hence if the equitable con- 
version still exists it will be because he has not elected to take the 
land instead of the proceeds of its sale, and the courts, as we have 
seen, say it does still exist, notwithstanding the oddity of saying 
that land of which one person is the sole and absolute owner must 
be treated as converted in equity into money until such owner has 
elected not to have it actually converted into money pursuant to 
the direction of a deceased person whose direction has ceased to 
have any force whatever. 

Here ends all that I propose to trouble the reader with on the 
subject of the indirect conversion of money into land and land into 
money. 


C. C. Langdell. 
CAMBRIDGE, October, 1905. 
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STATE AND OFFICIAL LIABILITY. 


N the sixth edition! of Mr. A. V. Dicey’s interesting volume, 
commonly called “ Dicey on the Law of the Constitution,” but 
whose full title is “Introduction to the Study of the Law of the 
Constitution,” is found a chapter? entitled “The Rule of Law 
Contrasted with Droit Administratif.” This title suggests that the 
droit administratif, which is in this manner contrasted with the rule 
of law, must be something lawless and arbitrary; that the words 
droit administratif cannot be used in the sense in which we employ 
the term “ administrative law,” but rather must signify some sort of | 
administrative right or might, the word dvozt being employed much 
as in the motto “ Dieu et mon droit.” Examination of the subject 
matter of the chapter, however, shows that the term is intended to 
be used in the same sense as the French legal writers employ it, 
and that the chapter is devoted to an exposition of the general 
doctrines of French administrative law, and a statement of Mr. 
Dicey’s view of those doctrines, which is, to say the least, not 
favorable. 

Mr. Dicey is an author of such deservedly high reputation, and 
his statements naturally carry such weight with both English and 
American readers, that an unfavorable opinion expressed by him 
regarding the doctrines of French administrative law is calculated 
to exercise material influence on opinion as to the advisability of 
the study of that law, — a study which is attracting more and more 
attention in this country, especially since the publication of Pro- 
fessor Goodnow’s able work on Comparative Administrative Law. 

It’ is therefore important to examine Mr. Dicey’s exposition of 
the doctrines of French administrative law, and to direct attention 
to those points, if any, wherein that exposition seems imperfect or 
likely to mislead. 

After stating® that the words “ administrative law,” which are 
the most natural rendering of the term droit administratif, are 
unknown to English judges and counsel and are in themselves 
hardly intelligible without further explanation, Mr. Dicey describes * 
the meaning of the term droit administratif as “that portion 
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of French law which determines (1) the position and liabilities of 
all state officials, and (2) the civil rights and liabilities of private 
individuals in their dealings with officials as representatives of the 
state, and (3) the procedure by which these rights and liabilities 
are enforced”; and a further paragraph on the same page shows 
that the rights of an individual in reference to the state, as well as 
in reference to officials representing the state, are also included in 
Mr. Dicey’s understanding of the term droit administratif, 

From this description or definition two things appear: first, that 
this droit administratif is law — French law, to be sure, but still law 
—according to which certain rights and liabilities are determined ; 
second, that these rights and liabilities are the same as those which 
have in this country been considered to be so separate and dis- 
tinct from ordinary rights as to make desirable their separate treat- 
ment and study. The latter appears from the fact that a volume 
dealing with the rights and liabilities of public officers has been 
published and is widely used and cited in this country; and this 
same heading, as a distinct title of the law, is also to be found in 
the English digest. 

Considering these matters, we may, after reading Mr. Dicey’s 
definition of droit administratif, approach that subject with less 
apprehension than his introductory statements would be likely to 
create, especially his preliminary statement} that “ this scheme of 
so-called administrative law is opposed to all English ideas,” and 
with a feeling that we may find in the dvott administratif of France 
a division of the law which to a certain extent we have already 
recognized. 

After thus defining droit administratif, Mr. Dicey alleges? that 
any one who considers its nature with care, “or the kind of topics 
to which it applies, will soon discover that it rests at bottom on 

two leading ideas alien to the conception of modern Englishmen.” 


“ The first of these notions is that the government, and every servant of 
the government, possesses, as representative of the nation, a whole body of 
special rights, privileges, or prerogatives as against private citizens, and that 
the extent of these rights, privileges, or prerogatives is to be determined on 
principles different from the considerations which fix the legal rights and 
duties of one citizen towards another. An individual in his dealings with 
the state does not, according to French ideas, stand on anything like the 
same footing on which he stands in dealings with his neighbors.” 


1 P, 322. 2 P. 327. 
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The statement contained in this paragraph I believe to be in 
the main correct; and I have no intention of questioning the 
accuracy of Mr. Dicey’s statement that this notion is alien to the 
conceptions of modern Englishmen. But if he means to suggest, 
and it seems to me that this is his meaning, that this notion is 
alien to the conceptions of modern Englishmen because it is not 
recognized by the law of England, or, in other words, that by the 
law of England the existence and extent of the rights, privileges, 
and prerogatives of the government as against private citizens are 
to be determined on the same principles and the same considera- 
tions which fix the legal rights and duties of one citizen towards 
another, he has evidently misapprehended the law of England. 

A few elementary cases will serve for illustration. 

A peace officer without a warrant arrests M. on suspicion of 
having committed a certain felony. A private citizen without a 
warrant arrests N. on suspicion of having committed the same 
felony. In fact, no such felony had been committed by any one. 
M. brings suit against the officer, and N. brings suit against the 
citizen who arrested him. The principles which govern in the 
action brought by M. are not the same as those brought by N.,} 
and Mr. Dicey certainly would not contend that the officer’s lia- 
bility to M. was to be determined by the same rule as that of the 
private citizen to N. . 

Furthermore, is it not “ true, that in cases of grants by the Crown, 
they are construed favorably for the Crown, and that the usual 
rule for the construction of grants as between subjects is 
inverted ” ?? 

An English man-of-war, owing to the negligence of her com- 
manding officer, runs into and damages a vessel owned by a pri- 
vate individual. If the offending vessel had been owned by a 
private individual, she might, and in certain cases her owner might, 
have been sued for the injury caused by the neglect of her com- 
manding officer. In an action against a vessel of the state the 
only remedy the English and American law recognizes is a suit 
against the commanding officer. Finally, what right of action 
against the state or the crown has the private citizen in England? 
Has he any other remedy than that given by the petition of right, 
which is a peculiar form of procedure, and is it not well settled. 


1 Samuel v. Payne, 1 Doug. 359. 
2 Attorney-General v. Ewelme Hospital, 17 Beav. 366, 388. 
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that no petition of right can be maintained when the claim against 
the state is based on the tortious act or omission of a servant of 
the crown? ? 

Then there is the Public Authorities Protection Act, 1893,” 
giving to the public official in England when sued by a private 
citizen the benefit of a special (six months) period of limitation, 
and penalizing the citizen who may have been unsuccessful in such 
suit, by the imposition of costs taxed as between solicitor and 
client; and the long schedule of repealed acts appended to this 
enactment shows how numerous have been the instances in which 
English law has given to the public official a protection against 
suits which the private citizen does not enjoy. 

It would seem, therefore, that, if true of France, it is also true of 
' England, that the extent of the rights, privileges, or prerogatives 
of the government as against the private citizen is to be deter- 
mined on principles different from the considerations which fix the 
legal rights and duties of one citizen towards another; and it is also 
true of England, as well as of France, that an individual in his 
dealings with the state does not stand on anything like the same 
footing that he does in dealing with his neighbors, and one must 
conclude that if this notion is alien to the conceptions of modern 
Englishmen, it can be only because of their lack of familiarity 
with the law of their own country. 

Mr. Dicey is, of course, aware of these matters. Indeed he 
expressly refers to some of them,® namely, the petition of right 
and the enactments protecting public officials from suit, as “ faint 
traces in the law of England of” some such principle as “ the 
idea that when questions arise between the State or, as we should 
say, the Crown, or its servants and private persons, the interests 
of the government should be in any sense preferred or the acts 
of its agents claim any special protection.” They are, however, 
but “ faint traces,” so faint as to make no impression on the minds 
of Englishmen, who apparently, according to Mr. Dicey, in spite 
of these rules and enactments, still cling to the delusion that in 
their dealings with the crown and with public officials they stand 
on the same footing that they do in dealings with their neighbors. 

The fact that an individual in this country does not in his deal- 
ings with the state stand on anything like the same footing on 


1 Canterbury v. The Attorney-General, 1 Phil. 306; Tobin v. Queen, 16 C. B. 
N. S. 310. 


2 56 and 57 Vict., c. 61. 8 P. 341 note. 


; 
| 
| 
| 
| 
a 
| 


STATE AND OFFICIAL LIABILITY. 339 


which he stands in dealings with his neighbors, is too well known 
and recognized to require any citation or authority in its support. 
The well-known exemption, both of the United States and of the 
several states, from suits by their citizens, except by their express 
consent, given only by their legislative departments, is perhaps as 
striking an instance of it as any, and equally well known is the 
limited extent to which such consent has been given. 

The first of the ideas, then, on which the droit administratif of 
France rests is one which is familiar to every lawyer in this 
country, and should, one must suppose, be no novelty to those of 
England. 

“The second of the general ideas, on which rests the system of 
administrative law, is the necessity of maintaining the so-called 
separation of powers,” according to Mr. Dicey,! or, as we should 
phrase it, the necessity of maintaining the proper division of the 
powers of government into legislative, executive, and judicial. 

We can readily understand how this idea would be alien to the 
conceptions of modern Englishmen, whose idea of a constitution 
may be supposed to be the so-called constitution of Great Britain ; 
but to us Americans, in whose written constitutions this doctrine 
of the separation of the powers of government has found such 
marked expression, and with whom it is to-day a recognized doc- 
trine, politically observed and judicially enforced, the idea will not 
be unfamiliar. This is not to say that we necessarily make the 
same application of the doctrine, or deduce from it the same con- 
clusions as do the French, any more than it follows that because 
we too recognize that a state in its dealings with its citizens should 
not be governed by the same rules as govern the relations of 
those citizens with one another, we necessarily have the same 
conceptions. as they have of what should be the proper rules of 
law governing the relations of the state and its officials to the 
private citizen; I contend only that the idea of special and pecu- 
liar rules to govern those relations, and that of the necessity of 
the separation of the powers of government, are certainly not 
strange to us, and that a theory of administrative law which is 
based on these ideas rests in substance on bases which we also 
have recognized and adopted. 

Let us next examine whether Mr. Dicey’s exposition of the 
droit administratif is, in the main, an accurate one, — not neces- 
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sarily one of absolute accuracy of detail, for it would be unfair to 
demand such accuracy in a statement which purports to set forth 
only the general principles of the subject, but simply whether or 
not it is one of substantial accuracy in the statement of those 
general principles. : 

Mr. Dicey remarks! that the second of the leading characteris- 
tics of French, administrative law is “that the ordinary tribunals 
have, speaking generally, no concern with any matter of adminis- 
trative law.” It is perhaps ungracious to quarrel with a statement 
guarded by the phrase “speaking generally”; but in view of the 
definition of administrative law which Mr. Dicey has already 
given, the statement appears to me to be inaccurate and likely 
to mislead, even after giving all due effect to the phrase “ speak- 
ing generally.” 

It must be remembered that among other things which adminis- 
trative law includes are the civil rights and liabilities of private 
individuals in their dealings with the state and with officials as 
representatives of the state; and as in France a fairly large part 
of those dealings falls within the jurisdiction of the ordinary courts, 
and is governed in many cases by no special and peculiar rules, 
it seems to me that attention should be called to this feature of the 
French law, in correction of Mr. Dicey’s general statement. 

For instance, Mr. Dicey says: ? 


‘If a Minister, a Prefect, a policeman, or any other official, commits 
acts in excess of his legal authority, as, for example, if a police officer in 
pursuance of orders, say from the Minister of the Interior, wrongfully ar- 
rests a private person, the rights of the individual aggrieved and the mode 
in which these rights are to be determined is a question of administrative 
law.” 


It is not quite clear just what idea the learned author meant to 
convey by this statement. It may be intended simply as an ex- 
ample to illustrate the definition of administrative law which just 
precedes it, and if so, is unobjectionable, as no one denies that 
administrative law does include the rules according to which such 
rights are determined. But the author probably intended by it to 
convey the further idea that those rights, etc., were to be deter- 
mined in some other way than by the ordinary course of law and 
in the ordinary courts. 

A note to that page, in which Mr. Dicey takes pains to dis- 
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tinguish between two classes of acts of officials, for one class of 
which they are suable in the ordinary courts while for the other 
the only remedy of the person aggrieved is by suit. against the 
state in the administrative courts, indicates that when he wrote the 
statement above referred to, he was under the impression that 
in stating that certain rights and the mode in which those rights 
are to be determined is a question of administrative law, he was 
stating in substance that those rights could form the subject of 
a suit in the administrative-courts only, and the statement has been 
frequently understood as having that meaning. 

That Mr. Dicey believed, when he wrote this chapter, and in- 
tended that his readers should believe, that the only remedy given 
in France to a private individual aggrieved by the illegal act of an 
official was by suit in the administrative tribunals, clearly appears 
from this further statement of his: } 


“The assertion, however, that where an official in the discharge of his 
official duty injures a private individual, the person wronged cannot claim 
redress from the ordinary judges, does not mean or imply that a person who 
is thus aggrieved, say who is wrongfully arrested by a policeman acting 
under orders, or libelled in an official notice issued by a mayor, is without 
a remedy. The incompetence of the civil tribunals means, only, that, 
where any wrong has been done through an official proceeding, redress 
must be sought through the proper official authorities, or, as they are 
called, the administrative tribunals (¢ribunaux administratifs).” 


As these statements are hopelessly at variance with the deci- 
sions of the courts, it seems proper to direct attention to their 
incorrectness. 

Let us take the typical case put by.the learned author, that 
of the wrongful arrest of a private person by a police officer in 
pursuance of orders from the Minister of the Interior. 

In the first place, violation of the rights of personal liberty com- 
mitted by a public functionary is a crime. The administrative 
courts have no criminal jurisdiction, except for certain petty of- 
fenses relating to highways, therefore the penal liability could not 
be enforced in the administrative courts. Persons accused of 
crimes are tried in the assize courts, which are judicial tribunals 
and not administrative ones. pe 

It is true that a minister may, by process analogous to our im- 
peachment, be placed on trial before the Senate by the Chamber 
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of Deputies for crimes relating to his functions, but Mr. Dicey 
would probably not contend that in such case the Senate was an 
administrative court.! 

As to the civil action for damages to which the private indi- 
vidual might be entitled in such case, whether in connection with 
the criminal prosecution or independently thereof,? this also would 
be triable in the judicial courts, — either the assize court in case it 
was made part of the criminal proceedings, or in the ordinary civil 
courts in case it was instituted independently thereof. 

Let us illustrate this doctrine of the jurisdiction of the ordinary 
courts in such cases by a few actual decisions, 

A prefect who had caused a private individual to be arrested 
(and as to the lawfulness of the arrest no question was made) was 
held personally liable to the person arrested for having illegally 
prolonged the detention of the prisoner, and this liability was 
enforced by suit in the ordinary courts, and the judgment against 
the prefect was upheld by the Court of Cassation.? Suits against 
minor officials for illegal arrest or detention have frequently been 
maintained in the ordinary courts. But perhaps the most instruc- 
tive case is that of Usannaz-Joris c. Prefect de la Savoie,* in which 
a prefect was held personally liable in damages in a suit in the 
ordinary courts for having seized political circulars intended to 
aid in re-establishing the monarchy in France. Although this was 
a case of illegal seizure of the property and not of the person of 
ih> plaintiff, it presents these features of special interest, — that the 
aci of the prefect was done pursuant to the express orders of the 
Minister of the Interior, whose conduct in the matter was later 
approved by vote of the Chamber of Deputies and that the 
decision upholding the competency of the ordinary courts was ren- 
dered by the Tribunal des Conflits, whose members, as Mr. Dicey 
tells us,5 are “inclined to consider the interest of the state, or of 
the government, more important than strict regard to the legal 
rights of individuals.” 

The opinion of the Tribunal des Conflits, holding that the reg- 
ular courts had jurisdiction of the action for damages brought 
against the prefect, states expressly that the character of the seiz- 
ure was not altered by the fact that it was ordered by the Minister 
of the Interior for a political purpose, and that if the government 


1 Const. Law, 16 July, 1875, Art. 12. 2 Code Penal, Art. 117. 
§ Valentin ¢c. Haas, Dalloz, 1876, I. 289. 
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has the duty of ensuring the safety of the state and putting down 
any attempt to overthrow the republic, it is not invested for this 
purpose with any powers except those conferred by law. Such 
a decision certainly bears no indications of having emanated from 
a court whose members were “ inclined to consider the interest of 
the government as more important than strict regard to the legal 
rights of individuals.” 

At the same place in the report may be found the decisions in 
the suits against the Prefect of Police of Paris and the Prefect of 
le Loiret, for the recovery of the property seized by them pursuant 
to the same directions of the Minister of the Interior, and in which 
the same doctrine is affirmed. 

In view of these three decisions it is difficult to understand how 
Mr. Dicey can state, as he does,! that “we may further draw the 
general conclusion that under the French system no servant of 
the government who without any malicious or corrupt motive 
executes the orders of his superiors, can be made civilly respon- 
sible for his conduct.” 

That the orders of the Minister of the Interior are no protection 
to an official when prosecuted for violation of a provision of law 
having a penal sanction, appears from the case of Vincent c. Fosse,? 
also decided by the Tribunal des Conflits, upholding the jurisdic- 
tion of the Tribunal Correctionnel of Rheims to sentence and fine 
an under prefect and two policemen for defacing the election 
posters of General Boulanger, although the prefect showed that 
what they had done was by his direction and pursuant to orders 
received from the Minister of the Interior. 

Our author’s statement in regard to the other case he mentions, 
that of “a libel in an official notice issued by a mayor,” would 
seem also to be inaccurate. Here, again, the Tribunal des Conflits, 
whose members, as Mr. Dicey tells us,? “are swayed by official 
sympathies,” has decided that the mayor may be held personally 
liable for such a libel at the suit of the person aggrieved brought 
in the ordinary courts.‘ 

The foregoing decisions would seem to establish the ability of 
the members of that high tribunal to overcome in certain cases 
both their inclination to favor the government and their official 
sympathies. 

So much for suits against officials personally. As regards those 
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against the state, we find that for nearly a century the taking of 
land for public purposes by right of eminent domain, and the 
assessment of damages for such taking, has been entrusted to the 
judicial tribunals. This includes what is known as indirect taking, 
z. e., “ where administrative acts have for their indirect result the 
dispossession of an owner for the benefit of the administration.” } 
Furthermore, all rights and liabilities of the administration or state 
as owner or manager of its private estate are (unless they relate 
to public works) decided by the ordinary courts and according 
to the rules of their common law. An interesting instance of the 
liability of the state, as owner of buildings belonging to its private 
estate, is found in the case of Dessauer c. The State,? in which 
an action was maintained in the ordinary courts against the state 
as owner of the theater known as the Opera Comique for loss of 
life occurring when that building was burned. 

We thus see that there are many matters which fall within the 
definition of administrative law given by Mr. Dicey, which are in, 
France within the jurisdiction of the ordinary tribunals. Further- 
more, Mr. Dicey says,’ that the ordinary judges are incompetent 
to pronounce judgment on any administrative act, that is, on any 
act done by any official, high or low, dona fide in his official char- 
acter, and “that the judges cannot pronounce upon the legality 
of decrees issued by the President of the Republic.” 

That these statements are inaccurate appears from the right, 
possessed by the ordinary courts in France, of passing upon the 
legality of regulations or ordinances made by the administrative 
authority, whether mayor, prefect, or head of the state. The ordi- 
nary courts in France have not the power of annulling such regu- 
lations and ordinances, any more than our courts in this country 
have the power of annulling or cancelling unconstitutional laws. 
That power in France is possessed only by the highest administra- 
tive tribunal, the Council of State, but the ordinary courts have the 
power of refusing to enforce all such regulations and ordinances, 
or give effect to them, if, when their meaning is clear, the courts. 
deem them unauthorized or illegal— much the same power as that 
possessed by our courts regarding unconstitutional laws. So that . 
it would seem that many matters which clearly fall within Mr. 
Dicey’s definition of administrative law are, in France, within the 


1 1 Laferriére 542. 
2 Dalloz, 1899, II. 289; s. c. _ n) Dalloz, 1902, I. 372. 
P. 330. 
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jurisdiction of the ordinary courts, and are therefore not within 
the jurisdiction of the administrative courts; and this fact is 
entirely ignored in his chapter. 

His statement regarding the administrative courts and_their 
functions appears to be open also to a somewhat analogous criti- 
cism. Whether or not his exposition of the character and compo- 
sition of these courts be a correct one may perhaps best be judged 
from an examination of his statements regarding the Tribunal 
des Conflits, the court which is charged with the duty of deciding 
whether a given matter falls within the jurisdiction of the ordinary 
courts or that of the administrative ones. 

A correct conception of the composition of that court is the 

more important as, according to Mr. Dicey,! the true nature of 
administrative law depends in France upon the constitution of the 
Tribunal des Conflits. He thereupon poses the question, “ Is this 
tribunal a judicial body or an official body?” 
« Apparently, if this Tribunal des Conflits is judicial, so also is 
French administrative law; but if it prove to be an official body, 
then also must administrative law in France be deemed official. 
Mr. Dicey hesitates to give a decisive answer to his question. 
Evidently that “tribunal” has certain claims to be considered a 
judicial tribunal, though Mr. Dicey does not inform us what these 
claims are, but gives, however, as his conclusion, “ that, subject to 
the hesitation that becomes any one who comments upon the effect 
of institutions which are not those of his own country, an observer 
may assert with some confidence that the Tribunal des Conflits is 
at least as much of an official as of a judicial body.” If, then, Mr. 
Dicey’s previous statement is borne in mind to the effect that “ the 
true nature of administrative law depends in France upon the con- 
stitution of the Tribunal des Conflits,” it would seem to follow that 
the same conclusion must be formed regarding the nature of ad- 
ministrative law, namely, that it is “at least as much official as 
judicial.” This, however, is not the conclusion which he draws. 
According to him, 


‘¢Tt follows therefore that the jurisdiction of the civil tribunals is, in all 
matters which concern officials, determined by persons, who, if not actually 
part of the executive, are swayed by official sympathies, and who are in- 
clined to consider the interest of the state, or of the government, more 
important than strict regard to the legal rights of individuals.” 


1 P. 333. 
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This is the statement to which reference has already been made, 
when considering the decisions of that tribunal holding prefects and 
others liable for having infringed the rights of the private individ- 
ual, though their acts were committed at the behest of the Minister 
of the Interior. As a conclusion, it does not seem to follow from 
his premises, and if we examine what the facts are regarding the 
composition of the. Tribunal des Conflits, the conclusion will, I 
think, appear the more surprising. 
¢ The President of the Tribunal des Conflits is the Minister of 
_ Justice, ex officio. The remaining members are chosen, one-half 
( from the Council of State and one-half from the judges of the 

Court of Cassation, which in the appendix? Mr. Dicey refers to as 
the “ highest civil court in France.” 

Does not Mr. Dicey’s statement regarding the Tribunal des 
Conflits ignore entirely the fact that one-half its members are 
taken from the “ highest civil court in France,” and could he have 
made, with any show of plausibility, the assertion above quoted, 
had he disclosed that fact? 

This brings us to the matter which is perhaps of most impor- 
tance in forming any judgment regarding the administrative law 
and administrative tribunals of France, and the entire omission of 
any reference to which from Mr. Dicey’s chapter seems to me its 
greatest defect. 

That matter is this, that as a complement of the exemption from 
suit enjoyed by government officials in France on account of acts, 
even negligent and improper ones, within the limits of their func- 
tions, the state itself in many cases is held to be liable and may be 
sued by the private citizen who claims to have been injured by 
such negligence, or improper act, of the government official. No 
comparison between the law of England and the administrative law 
of France can be considered as fair, which directs attention solely 

_ to the exemption from suit enjoyed by certain government officials 
in France, an exemption which similar officials do not enjoy in 
England, and fails to mention the right of the citizen in France to 
sue the state for the act of that official, a privilege which the pri- 
vate citizen does not enjoy either in England or in this coun- 

try. Among the leading cases on this point are the well-known 
Laumonnier-Carriol decisions. 
In 1872, in order to perfect its monopoly of the manufacture of 


1 Appendix 495. 
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matches, the French government had been given the power of 
acquiring by right of eminent domain the existing match factories. 
It occurred to the Minister of Finance that if there were any way 
of closing these factories and stopping their operation instead of 
taking them, quite a sum might be saved to the state, as such clos- 
ing, if it could be maintained, would answer every purpose of the 
state and avoid the necessity of any payment. \ Recalling that the 
prefects had certain police powers over such factories, he directed 
them to close certain of them, ostensibly for sanitary reasons, but 
actually for the purpose of saving money for the government. A 
prefect made such an order regarding the plaintiff’s factory, but > 
on appeal to the Council of State, his order was annulled on the 
ground that he had used his power improperly.!_ An action was 
then brought before the judicial tribunals by the owner of the | 
factory against the prefect and the Minister of Finance, pursuant 
to whose direction the prefect had acted. This action was held 
not to be maintainable, on the ground that the action was in 
reality brought against the state in the person of its agents, and 
that such an action fell within the jurisdiction of the administra- 
tive tribunals. An action was then brought against the state, and 
53,500 francs damages awarded to the owner for the loss of profits 
during the illegal closing of the factory by the order which had 
been annulled, and this in addition to the damages which he 
received on the taking of the factory by the state.3 

There are many other instances of a liability imposed on the 
state in France, not by statute, but by the “case law” of the 
Council of State, in cases where, by the law of England and of 
the United States, no such remedy would be given the person 
injured. Among these may be mentioned the liability of the state » 
to make good injuries received by vessels, owing to neglect of - 
harbor authorities to mark properly the dangers to navigation, ~ 
and the liability to indemnify the owners of vessels injured by | 
collision with government vessels through the negligence of the 
officers of the latter. 

The foregoing examples are by no means all of the statements 
in Mr. Dicey’s chapter which to the writer appear calculated to 
give an erroneous impression of the administrative law of France 


1 It is worth noting in this connection that an attempt to have a similar order held 
invalid by the judicial tribunals, including the Court of Cassation, had failed. Dalloz, 


1875, I. 495- 
2 Dalloz, 1878, III. 13. 8 Jbid., 1880, III. 14. 
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and to call for correction; but enough has perhaps been said to 
serve the purpose of this article, namely, to bring to the attention 
of those interested in the matter the danger of accepting Mr. 
Dicey’s exposition of the subject as correct. 

No better confirmation of this view could be had than that 
afforded by Mr. Dicey’s own explanation of the error into which 
he was led, when he undertook the study of the subject, which 
explanation is found in Note X of the appendix,! entitled “ English 
Misconception as to Droit Administratif,’ where he tells us that 
“the nature and the very existence of droit administratif has been 
first revealed to many Englishmen, as certainly to the present 
writer, by the writings of Alexis de Tocqueville, whose works 
have exerted in the England of the nineteenth century an influ- 
ence comparable to the authority exerted by the works of Montes- 
quieu in the England of the eighteenth century. Now Tocqueville 
by his own admission knew little or nothing of the actual working 
of droit administrattf in his own day.” This being the case, it is 
not surprising that Mr. Dicey’s Chapter XII, as it appeared in the 
earlier editions, called forth protests from French lawyers of emi- 
nence, in deference to which he, as he tells us,? has in one or two 
instances modified the language of the chapter. 

The matter of surprise is, rather, that, having discovered his 
error, and having learned that the dvott administrat¢f of the close 
of the nineteenth century which he was attempting to describe to 
his readers differed materially from “the dvott administratif of 
1800 or even of 1850,” * that De Tocqueville, from whom he had 
derived his view of the earlier law, “ knew little or nothing of the 
actual working of droit admintstratif even in his own day,” and, as © 


_Mr. Dicey shows us,‘ gave a prejudiced and biased account of the 


little or nothing he did know, Mr. Dicey should not have entirely 
rewritten his Chapter XII, so as to bring his exposition of drozt 
administratif more into accord with the contemporary authors 
to whose works he refers his readers® for information on droit 
administratif, in which reference I find myself at last in hearty 
accord with Mr. Dicey. 

Undoubtedly one who has any familiarity with that subject will 
see, in Mr. Dicey’s two notes ® in the appendix, a virtual retrac- 


1 P. 490. 2 P. 322 note. 8 P. 491. * Pp. 490-491. 
5 Pp. 322 note, 485 note, 492. The authors referred to are Aucoc, Laferriére, 
Hauriou. 
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tion of most of the statements made by him in the chapter under 
discussion, and retained, even in its amended form, in the sixth 
edition, but the ordinary reader is not much aided thereby. The 
erroneous impression he is likely to receive from Chapter XII will 
probably not be removed by reading the notes in the appendix. 
It would certainly be preferable that the chapter should be re- 
written so as to embody the corrections found in the appendix, 
and I trust this may prove to be the case in the next edition, as 
I cannot believe that Mr. Dicey can regard the way in which the 
matter is now presented as doing justice to his present views 
regarding droit administratif. 
Edmund M. Parker. 


BosTon, MAss. 
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THE GENESIS OF THE CORPORATION. 


FEW years ago the writer became interested in the trust 

problem, and after some study of the subject reached the 
conclusion that the corporation furnished the only means by which 
trusts were able to maintain their existence! This naturally 
suggested an examination of the contrivance which was sufficiently 
convenient and effective to accomplish such large results. The 
process of forming a corporation was of course familiar, but on 
close inspection the thing itself seemed to mefit investigation. 
Several persons associate themselves and comply with certain 
forms prescribed by law, and the result is something having an 
identity and existence entirely independent from these persons, 
and with rights, powers, and duties of its own. All the familiarity 
in the world with this process does not render the result other 
than remarkable. Nor is the phenomenon clearly explained by the 
well-known statements that this mysterious something is “ created 
by the sovereign power,” and that it is “a fictitious or artificial 
person.”? Inevitably the inquiry arises whether the corporation 
represents a natural privilege, or whether it is an arbitrarily con- 
structed species of machinery. This in turn suggests further 
questions: Where did the corporation come from? Who invented 
it? On what basic principle does it rest? In the ultimate analysis 
what is the corporate idea? In considering these questions it is 
the single endeavor of this paper to arrive at the inherent nature 
of the corporation. It is proposed first to discuss the matter in 
the abstract, and then to illustrate that discussion by specific 
examples. 

The germ of the corporate idea lies merely in a mode of 
thought; in thinking of several as a group, as one. This mental 
process, familiar as soon as there was any conscious thought, is so 
nearly elemental in its nature that it has been said to defy analysis.® 
Nevertheless, as individuals are the primary units from the point of 


1 16 Harv. L, REV. 791. 

2 Marshall, C. J., in Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518; Cal. 
Civil Code, § 283; Georgia Code, § 1836. 

8 Morawetz, Law of Private Corporations, § 1, note. 
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view of logic, if not of history, a thought which embraces sev- 
eral individuals must be susceptible to some extent of explanation. 
It is the recognition of a fact, namely, that a certain number of 
persons are seen or heard or in some way appear as a body, as 
one; they are perceived by some one or more of the senses to 
manifest a certain cohesion. The underlying cause or motive force 
which produces this perceptible cohesion is that each of the indi- 
viduals in question bears precisely the same relation to some 
aspect or phase of existence; each has an identity of relationship 
to a common influence or factor. This common factor may be 
trivial and of momentary effect, or it may be of permanent and 
vital significance. For example, it may consist in ties of blood or 
place of residence, or it may be merely the desire to see a passing 
street parade. In other words, there are groups of all sorts and 
degrees. The persons gathered to chat on a street corner, the 
men who row in a college boat, the statesmen who legislate at 
Washington, a crowd, a crew, a congress, are groups created, it is 
true, by accident, and evanescent, but different in degree only from 
such groups as families and tribes, the members of which are con- 
sidered as one because of a cohesion due to a continued identity 
of relationship. The mental process which we have tried to ana- 
lyze, expressed in written or spoken language, results in a word 
which stands for several but which is itself in the singular number. 
We suggest therefore, without fear of being accused of confusing 
cause with effect, that a clear, practical definition of a group is 
this, namely, such a collection of individuals as may be repre- 
sented by a word of the singular number. That this is not a 
wholly accurate test is admitted; that it constitutes a good work- 
ing rule is shown by the following examples: crowd, crew, team, 
court, board, class, regiment, army, flock, herd, audience, congre- 
gation, party, cabinet. For the persons stopping over night at a 
hotel, the passengers on a train, the guests at a ball, collections 
of individuals not manifesting a perceptible cohesion, there is no 
adequate word of the singular number. 

Having seen that the basis of all groups is merely a mode of 
thought, let us analyze the process by which some groups become 


1 Sir Henry Maine intimates that the family, clan, and tribe were recognized entities 
of society before individuals were. Ancient Law 258. 

2 These collections of persons certainly have an identity of relationship to a com- 
mon factor. It seems to the writer, however, that in the examples cited it does not 
produce a perceptible cohesion which leads us to think of them as groups. 
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more important than others. Because several individuals are per- 
ceived to manifest a certain cohesion in respect to a single episode, 
as in the case of a crowd on a street corner, we think of them and 
name them as one. Unless something further happens, that is the 
end of it. Frequently, however, something further does happen, 
and it is this: instead of being perceived as one in a solitary in- 
stance, the same several persons act or appear together on various 
occasions during a considerable period of time. A simple example 
is a quartette of musicians. The oftener this happens, the more 
the oneness of these same several persons is emphasized. It is 
necessary to think of them as a group, not once, but frequently, 
perhaps continuously; the group becomes established in the 
minds of others as something definite and lasting, and finally as 
something independent of the individuals who compose it. This 
independence is of vital importance, for it means that the per- 
sons composing the group may change and yet the group con- 
tinue. A regiment of soldiers is an example of this. As the 
group performs acts, it demands recognition as such, not in the 
mind merely, but in the conduct of others towards it. The sev- 
eral individuals composing the group are not only thought of 
and named as one, but of necessity are treated as one also. 
The oneness, the something produced by the cohesion of several, 
has become something which must be dealt with in practical 
affairs and which under certain circumstances must be recog- 
nized by the law. , 

The extent to which a group is treated as one by those dealing 
with it depends entirely on the demands of practical convenience. 
Very many groups which maintain a fairly active existence re- 
quire recognition as such in hardly more than nomenclature, 
recognition which is accorded to the simplest group. Take, for 


1 It seems proper to speak of the oneness produced by several as something inde- 
pendent, having an existence of its own. It is proper, however, simply because the 
demands of convenience are so nearly, if not quite, peremptory that they must be com- 
plied with or the joint action of several cease to cut any figure as a practical matter. 
As far as tangible facts go, nothing is produced from the several ina group. In the 
last terms of accuracy a group name is merely a short way of describing several per- 
sons, their relation to one another, and the effect they have on outsiders. So the word 
“corporation ” is, in strict accuracy, nothing but a short way of describing several per- 
sons who have peculiar attributes and definite, though complicated, relations with one 
another and with outsiders. If, however, every time the persons in a corporation were 
dealt with we had to think and say several pages of words, it would be impossible for 
them to become real factors in daily life in their group capacity. The oneness as a 
practical matter is nearly as real as the several and is but one step beyond them. 
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example, a college football team. It is a true group, some- 
thing different from any or all of its members. During the sea- 
son the eleven players are thought of as one, in practice and 
matches are treated as one, and as one may go down to posterity 
as the best or worst football team ever known. But this is the 
only recognition this sort of group demands. It does not touch 
life on its practical side. It is not apt to hold property, nor likely 
to get into controversies which require it to sue or be sued; it has 
no use for legal rights, nor need for a definite status in business or 
law. Some groups which are active in practical affairs are treated 
by the law merely as so many individuals. A partnership, for 
example, owns property and performs acts, but in contemplation 
of the law does so through its members. Facts do not require 
recognition of the oneness of these groups to be carried to the 
point of recognition in law. The demands of convenience are 
satisfied by the law as to co-ownership. Other groups which wage 
war, negotiate treaties, and make laws, such as nations and states, 
touch life on vital points, are of necessity treated as groups in 
many and important affairs; and therefore the oneness of these 
groups must be established on an approximately exact or at least 
a well-defined basis. In other words, without artificial aid such as 
is accorded by arbitrary command of a sovereign power, that is, 
by a statute, a group receives just the degree of recognition which 
ordinary every-day circumstances make necessary. The true cor- 
poration is nothing but a marked instance of such recognition in a 
high degree. 

It is apparent that the same fertile germ lies behind all joint 
action and endeavor. The corporation, though representing per- 
haps the most advanced attainment of the group idea, is only 
one manifestation of a development which has gone on in every 
country under the sun having a claim to be called civilized. 
Obviously, and this cannot be too strongly insisted upon, it 
was not the invention of any one man or one people. No 
philosopher, statesman, or lawyer sat down, cogitated, and said, 
“It would be convenient to give several persons acting together 
certain attributes and call them a corporation.” Nor is the cor- 


1 “ Every system of law that has attained a certain degree of maturity seems com- 
pelled by the ever-increasing complexity of human affairs to create persons who are 
not men, or rather (for this may be a truer statement) to recognize that such persons 
have come or are coming into existence.” Pollock and Maitland, Hist. of Eng. Law, 
ad ed., i. 486. 
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poration in its essentials peculiar to any country or any people, 
although the contrary view has been advanced by many learned 
writers. Blackstone, for example, says of corporations: “The 
honor of inventing these political constitutions entirely, belongs to 
the Romans.”! A study of the code and digest unquestionably 
had an influence on the form of the corporation of to-day, but the 
corporation existed in England long before Roman law-books were 
known in that country. There as everywhere it was the result, 
not of imitation, but of evolution, — a natural, though hardly inev- 
itable, manifestation of the group idea? 

It is time to test our abstract discussion by the examination 
of facts. The truth of our inferences could be proved by the 
history of numberless groups which have become active at various 
times from the days of the Old Testament to the present. The 
practical importance of the oneness of groups could be shown 
specifically by presenting the characteristic development of the 
group idea manifested by the universities* of the middle ages, 
and by the great livery companies of London! Naturally, how- 
ever, our happiest illustration, both of the general development of 
the group idea and of the necessity for establishing it as something 
definite, lies in the story of the groups which were the immediate 
predecessors of the corporation. 

The course of development may first be briefly indicated in 
general terms. When certain groups became active factors in 
daily life, especially in trade matters, when as groups they were 
accorded legal rights and were owners of property, it became 
necessary as a matter of practical convenience to put the several 
persons in their group capacity on a definite basis which could 
be dealt with in business and in law. The oneness, the indefinite 
something which is the essence of every group, in these particular 
groups became so accentuated and so important in respect to the 
most usual and practical affairs of life that it fairly vociferated for 


1 Sharswood’s Blackstone’s Commentaries 468. 

2 All that we have said as to groups might be true and yet never a corporation have 
come into existence. There may be much associate activity not in the corporate form. 

® Masters and scholars received privileges as a class or unit. Corporations, their 
Origin and Development, i. 257 ef seg. 

* Members received by grant from the king privileges which they held as a 
body. See Charter of Edward III. to the Fishmongers; Charter of Richard II. to 
Skinners ; Charter of Richard II. to the Merchant Tailors, which says: “ We . . . do 
for us and our heirs as much as in us is by tenor of these presents grant and confirm 
all and singular the premises to the aforesaid Taylors and Linen Armourers and their 
successors forever.” And generally Stubbs, Select Charters. 
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complete recognition. Not from fanciful considerations, but in re- 
sponse to the stern insistence of actual facts, it became necessary 
“to give to airy nothings a local habitation and a name.” 

The corporation in England was the joint result of certain 
groups in ecclesiastical life and certain other groups active in 
temporal affairs. For centuries the development of each was 
wholly independent of the other, and we may briefly consider each 
in turn. 

The starting-point of the corporation in temporal affairs was 
simply that certain people lived near one another. In at least this 
aspect of life they had an identity of interest. At first there was 
nothing but the fact of propinquity. There were no rights or 
duties except those appertaining to the several persons who lived 
in the locality as individuals. What they owned they owned as 
individuals, and what they did they did as individuals. They cre- 
ated towns and villages. Some of these settlements became more 
densely populated than others, and this was, at first at least, what 
chiefly distinguished a borough, the group which directly led to 
the corporation, from the ordinary village. This distinction was 
familiar at least from the early years of the thirteenth century. 
All sorts and conditions of people resorted to the larger center. 
Its population became heterogeneous. Some inhabitants held 
their land directly from the king, some from nobles; the borough 
would not become the property of any one person. Nothing inter- 
vened between it as a whole and the king as overlord of all the 
realm.? 

Along with increased population, partly as cause and partly as 
effect, went increased trade both among the inhabitants themselves 
and with others. Life became more active, more complex; there 
was more contact with the rest of the world. Then, too, in these 
larger settlements the instinct for local self-government awoke and 
developed. It amounted to more.to be an inhabitant of a large 


1 The facts which are hardly more than suggested in the following pages are treated 
at length by Pollock and Maitland in their History of the English Law, 2d ed. in 
the chapters called “ The Borough” and “ Corporations and Churches.” The writer 
cannot too highly express his admiration for the breadth of treatment, the keen 
thought, the wonderful industry indicated by these chapters. See also Stubbs’ Con- 
stitutional History ; Gross, The Gild Merchant ; Adler, A Summary of the Law of Cor- 
porations ; Davis, Corporations, their Origin and Development. It is obvious that this 
article does not pretend to be a work of original research ; the writer nevertheless has 
verified statements ?- to facts from primary sources. 

2 Pollock and Maitland, Hist. of Eng. Law, i. 637-638. 
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center than a small one. The larger place inevitably felt its 


strength and importance, and as a consequence reached after what 


might add to the power and comfort of the persons who were and 
should become its inhabitants. It wanted and needed special priv- 
ileges. - What was equally important, it was in a position by force 
of its numbers and wealth to secure them from the king. 

The franchises acquired by the borough from the king were 
principally three, namely, right to hold its own courts, right to its 
own customs, and freedom from toll.!. The last was the most im- 
portant in bringing out the oneness of the borough, and should 
receive a word of explanation. It was exemption from certain 
mercantile taxes or imposts which were collected all over England © 
either by the king, through his agents, or by nobles who had 
acquired the right from the king. The nature of these taxes is 
sufficiently indicated by their names: duty on buying and selling, 
toll exacted in markets, passage money on merchants visiting fairs 
and markets, toll for maintenance of bridges, stallage, or money 
paid for permission to have a stall in a fair; fee for permission to 
trade. They constituted a considerable burden on the merchants 


‘of a community, especially when their enterprises called them to 


other parts of the country than their own. As a part of the grant 
of freedom from toll, the king gave to the inhabitants of the 
borough, the burgesses, the right to farm their own borough. 
That is, he substituted for his own toll-gatherer the burgesses, who 
paid him a fixed annual sum in lieu of toll. He also exempted 
them from paying toll elsewhere in England. Usually accompany- 
ing these privileges was the right to form a merchant gild,? for the 
purpose of better securing the right of freedom from toll. A mer- 
chant of the borough traveling to other places and standing boldly 


on his borough rights needed the support of an active, prudent or- — 


ganization. Besides, the right to take toll from strangers required 
to be fearlessly exercised and jealously guarded. These were the 


1 There were many and various franchises granted. See, for privileges granted to 
boroughs, Charter from King John to Nottingham in 1200; from Henry II. to Lincoln 
in 1189; from John to Burgesses of Helleston in 1201; from Henry II. to Winchester ; 
and generally Stubbs’s Select Charters. 

2 There were other kinds of gilds long before privileges were ever granted by the 
king toa borough. The festive and religious gild may be traced back to the days of 
heathenry. Pollock and Maitland, 2d ed., i. 639; Gross, The Gild Merchant i. 174 
et seq. 
8 A borough had two organizations, gild and governmental ; each was closely con- 
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dom from toll with the accompanying right to have a merchant 
gild naturally increased the activity of the borough in degree and 
in variety. 

These franchises came from the king, and they came in the form 
of a grant.! The operative words of a typical charter were as 
follows : 


“John, by grace of God, King, etc. Be it known that we have granted 
and by our present charter confirmed to our burgesses of Ipswich our 
borough of Ipswich with all its appurtenances and all its franchises and 
freedom from imposts, to hold of us and our heirs, to themselves and their 
heirs, they paying into our exchequer each year on the feast of St. Michael, 
in behalf of the aforesaid Ipswich, the just and customary rent.” ? 


There was nothing in the grant which expressly brought a legal 
person into existence, nothing which incorporated the borough. 
But in the very gift of these privileges there lurked a problem 
which sooner or later would require solution. Who really owned 
these franchises? No one asked the question at this time, and 
probably it was not the subject of much conscious speculation. 
Without doubt the offhand idea of the king was that the grant was 
to the individual burgesses living in a particular place; of the bur- 
gesses, that they received the privileges as individuals. A second 
thought on the part of either would hardly have sustained the off- 
hand idea. Clearly the oneness of the burgesses was recognized, 
at least by implication. 

Not only was the possession of these privileges from the first 
hardly to be accounted for on the theory of co-ownership of many 
individuals, but little by little this kind of property became subject 
to incidents wholly irreconcilable with any such theory. The bur- 
gesses died, and the privileges continued to be held by the burgesses 
who came after them. The king, as the punishment for the act of 


nected, but not identical. “The Gild Merchant was a very important, but only a . 
subsidiary part of the municipal administrative machinery, subordinated to the chief 
borough magistrates, though far more autonomous than any department of the town 
government of to-day.” Gross, The Gild Merchant i. 63. 

1 It was in form and reality a grant, although the analogy of the Magna Charta, 
which used the words “to all the free men of England and their heirs,” might suggest 
that it was a local law. 

2 King John’s Charter to Ipswich. Gross, The Gild Merchant ii. 115. 

8 The preamble to Statute 15 Richard II., c. 5 (1392 A-D.), recites that an extension 
of the provisions of the Mortmain Statute is necessary, “because mayors, bailiffs, and 
commons of cities, boroughs and other terms which have a perpetual commonalty, 
and others which have offices perpetual, be as-perpetual as people of religion.” 
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one or more individuals, took away the franchises he had granted 
to all.1 Sometimes the punishment continued after the old inhabi- 
tants had given place to new ones. The punishment fell not on 
persons, but on the community. The burgesses not only profited 
by their franchises, but had to maintain them. It was necessary to 
deal with this property in daily affairs, to defend it at law if need 
be. In 1200 Ipswich got a common seal, and other boroughs fol- 
lowed suit.2 In 1225 the burgesses of Nottingham demised to the 
burgesses of Retford the tolls belonging to the former borough and 
arising within certain geographical limits at an annual rent of 
twenty marks. In grants from the king the phrase “and their 
successors, burgesses,” began to supplant the phrase “and their 
heirs.”* In a word, the king treated the burgesses as a group, and 
the burgesses in respect to their property acted as a group. The 
group, and not the individuals, was the property owner. 

To sum up: From the temporal development we get, by reason 
of the association of individuals in the same locality plus an active 
interest therein, especially in trade matters, a unit interest which 
demands and receives franchises and privileges which belong to the 
associated persons in a way not provided for by any of the existing 
theories of ownership. We get the fact of a oneness which has a 
place in business and law without the conscious recognition of its 
existence.® The process was vague; it was not marked off by dis- 
tinct steps. The oneness of the burgesses was there all the time, 
as it is in every group, but many years had to elapse and many 
unconsidered acts to be done before it emerged from the mist as 
something definite and real. 

Meanwhile the group idea was developing in ecclesiastical life. 
For wholly different reasons religious groups were formed. There 
the association depended, not on accident of locality, but on the 
voluntary act of individuals. From the first there was a tendency 
of churchmen to come together. The basic doctrines of the Chris- 


? Riley, Chronicles of London 11, 15, 18, 22; P. Q. W. 160. There is record that 
once in such a case the Londoners prayed that only the guilty might be punished. 
Riley, Chronicles 84. 

2 Gross, The Gild Merchant ii. 119, 121. 

8 Pollock and Maitland, 2d ed., i. 95. 


* King John’s charter for Waterford: Chartae, Privilegia, et Immunitates, Irish 
Record Commission 13. Cited in Pollock and Maitland i. 677. This was a step in 
advance, but the idea of plurality is still suggested. 

5 Pollock and Maitland say the necessity for a new idea existed at least before the 
end of the thirteenth century. History of English Law, 2d ed., i. 687. 
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tian church require codperation and also continuity of thought and 
effort. It was inevitable that churchmen should join together to 
spread their belief, to do works of charity, to study, to honor a fa- 
vorite saint. Monasteries, convents, and chapters! were the result. 

These religious groups did not touch life so closely on the prac- 
tical side as did the borough. At first, at any rate, they were not 
property owners although they managed property. As a group 
they were not so likely to deal with others in respect to merely 
business affairs. Nevertheless the members of the group were 
closely associated. Joint action was required; meetings were held 
and votes taken. In particular the oneness of the ecclesiastical 
groups was from the first recognized as independent; that is, the 
personnel of the group changed, but the group went on.? As the 
property managed by the religious groups became more valuable, 
the oneness of these groups became something to be reckoned 
with in practical affairs. 

To sum up: From the ecclesiastical development we get organ- 
izations of individuals formed for different purposes and by volun- 
tary association, which have a continuous existence and which are 
recognized as units. 

We have then a unit interest or oneness which, as exemplified 
by both temporal and ecclesiastical groups, owned or managed 
property, dealt with outsiders, — in a word, was an active factor in 
affairs. It was time that the indefinite something produced by the 
association of several be given a name and its status established.® 
The facts called for a new legal theory. To construct one was not 
a simple matter. There was much blind groping after the nature 
of this indefinite something. Fora time the idea naturally sug- 


1 Davis, in “Corporations, their Origin and Development,” says that corporations 
may have their origin by means “of such changes in the supreme organization of 
society as to leave some of its groups, retaining their old organizations, in an excep- 
tional relation to it.’ He instances cathedral chapters. This may be true as to cor- 
porations. Manifestly it cannot apply to the origin of simple groups. 

2 As to this, Bracton says (f. 374 b): “If an abbot, prior, or other collegiate men 
demand land or an advowson or the like in the name of their church on the seizin of - 
their predecessors they say ‘and whereof such an abbot was seized in his demesne,’ 
etc. They do not in their count trace a descent from abbot to abbot, or prior to prior, 
nor do they mention the abbots or priors intermediate (between themselves and him 
on whose seizin they rely), for ix colleges and chapters the same body endures forever, 
although all may die one after the other and others may be placed in their stead; just as 
with flocks of sheep, the flock remains the same though the sheep die.” 

8 “The law is slowly coming to the idea of a corporation by dealing with corpora- 
tions (if we may call them so) of very different kinds.” Pollock and Maitland, ad ed., 
i. 494. 
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gested by the analogy of the human body was applied to these 
groups. The chief officer, as mayor or bishop, was the head, and 
the members were the arms, legs, etc.'_ This was called the an- 
thropomorphic theory, and for a long time obscured the true cor- 
porate idea.? Finally, however, the oneness of these groups was 
given a definite recognition, not as a real but as an ideal or legal 
person. 

The conception of an ideal person having legal rights and 
duties was borrowed directly from the early English theory as 
to church ownership, a theory attained not without difficulty. In 
very early times, several centuries at least before the reign of 
Edward I., there were in England what were vaguely known as 
church lands. At first the land was given direct to God. Such 
a dedication came naturally and spontaneously. The Deity was 
vaguely conceived of as a property holder; the incidents of own- 
ership were not considered. Sometimes the land was given to a 
saint;* such a saint was frequently buried in a particular church 
and was supposed to protect and guard it. So little by little the 
saint and the church, the actual building, became merged in each 
other, and finally the church itself was thought of as a property 
holder. The institution, the structure of stone and wood, together 
with its spiritual attributes, was personified. About this time 
church lawyers, the canonists, discovered the wnzversitas in the 
Roman law books and applied it to the church. The theory of 
an ideal person was attained. 

Although the church was, the property owner, the functions of 
ownership were necessarily performed by human beings, by the 
clergy. The personified institution could not collect moneys, nor 
make conveyances, nor bring and defend suits. The group of 


1 Abbot of Holme v. Mayor, etc., of Norwich, Y. B., 21 Edw. IV. f. 69. And see 
Y. B., 21 Edw. IV. f. 15, f. 68, per Vavisour. 

2 Pollock and Maitland, 2d ed., i. 491, 492, and citations of Year Books there given. 

8 In the earliest Christian times in England when a man built a church on his land 
it was his church, just as a house or shed built on his land was his. This remained 
true to some extent at the time of William the Conqueror (Doomsday Book II. 290b). 
But the Bishop or other ecclesiastical dignitary in the locality could withhold the 
spiritual attributes necessary to convert the building into a true church by refusing to 
consecrate it unless the priest was provided for. Pollock and Maitland, 2d ed., i. 
498, 499. 

* As in charter from King Ethelbert to Rochester Cathedral, 604 A.D. “To thee, 
Saint Andrew, and to thy church at Rochester where Justus the Bishop presides, do I 
give a portion of my land.” Kemble, Cod. Dipl., i. No. 1; Stubbs and Haddann, iii. 
52; Councils and Ecclesiastical Documents relating to Great Britain and Ireland. 
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clergy was not the wnzverstias, but represented it. As the clergy 
advanced in practical importance while the institution receded, the 
theory of the ideal person was unconsciously transferred from the 
church to them. Being primarily the personification of an institu- 
tion, the theory naturally was extended to cases where there was 
only one cleric. Thus was introduced that curious anomaly, not 
really a corporation at all, namely, the corporation sole We 
have shown that the theory was constructed primarily not to rep- 
resent the oneness produced by the association of several, but, on 
the contrary, merely as a “feigned substratum for rights.” This 
explains why the ecclesiastical corporation was called not only a 
person but a fictitious person. 

The groups in lay and church life alike represented the genuine 
development of the corporate idea. In the ecclesiastical groups, 
however, appeared so many manifestations not germane to the 
development? that it is no wonder centuries elapsed before the 
two sets of groups, lay and clerical, were brought under one head. 
In the fourteenth and fifteenth centuries, however, church and 
state came more closely together. The corporate development 
of each became common knowledge, and lay and ecclesiastical 
groups were established on the same basis. 

In the foregoing it has been impossible to assign precise dates 
to the events narrated, or to treat them in the order in which they 
occurred. Much that has been given in sequence, in reality went 
on at the same time. The effort has been to select the salient 
characteristics of the development and. present them in a somewhat 


1 Blackstone says (Commentaries, p. 468): “ But our laws have considerably re- 
fined and improved upon the invention, according to the usual genius of the English 
nation, particularly with regard to sole corporations consisting of one person only, 
of which the Roman lawyers had no notion; their maxim being that ¢res faciunt 
collegium.” Pollock and Maitland, on the other hand, with what seems to the writer 
wholly adequate reason, call the corporation sole “that unhappy freak of English 
law.” Hist. of Eng. Law, 2d ed., i. 488, note 1. 

“The idea of a corporation sole has been claimed as peculiar to English law, but 
the novelty consists only in the name; and it has been justly remarked that, ‘ as so 
little of the law of corporations in general applies to corporations sole, it might have 
been better to have given them some other denomination.’” Dr. Wooddeson, Vinerian 
Lectures i. 471, 472. 

2 Problems which in themselves were difficult were made yet more difficult by the 
slow growth of the idea that the head of the monastery, though he is a natural person, 
is also in a certain sense an immortal, non-natural person, or corporation sole, and is 
likewise the head of a corporation aggregate. Pollock and Maitland, 2d ed., i. 436. 
In ecclesiastical affairs “the corporation aggregate was almost resolved into a mere 
collection of corporations sole.” did. 507. 
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logical order. The facts are not important as facts, but as indicat- 
ing the inherent nature of the corporation. 

To sum up: The unit interest or oneness produced by the 
association in different ways of several persons became such an 
active factor in practical affairs that people were forced to recog- 
nize it as something independent. The oneness had to be given 
a place in business and in law as something definite.’ It hap- 
pened that the basis of a person? was adopted; unfortunately, 
through the influence of a theory entirely proper where it belonged, 
namely, in church ownership, this person was called a fictitious 
person. Unfortunately, because the word “fictitious” or “ arti- 
ficial” says more than is necessary, connotes something far removed 
from the practical everyday affairs of life; signifies feigning or 
make believe. A corporation is really a collection of flesh-and- 
blood individuals who have an identity of interest in certain affairs. 
Neither the individuals nor the relation they bear to one another 
is fictitious. The mechanical necessity of the case requires that 
these individuals in their group capacity be put upon some definite 
basis, and they are therefore treated as a single person. But there 
can hardly be said to be anything unreal about the matter. A 
nation represents merely the relationship of certain human beings 
to one another, but we should hardly call the United States or 
England a fiction? ; 

The corporation, then, grew by nature. It was the product of 
a natural evolution. During all the period with which our discus- 
sion has concerned itself there was no rule that the corporation 
must have some definite and authoritative commencement. There 
was no rule that the corporation must be erected, set up, made, 
by act of the sovereign power. By the middle of the fifteenth cen- 
tury, however, it was settled as a matter of positive law that the 
corporation must be created by the sovereign power.* This rule 
arose simply from considerations of political expediency. It was 


1 Pollock and Maitland call the personality of a corporation “a blank form of legal 
thought.” History of English Law, 2d ed., i. 486. i 

2 “ Now the words ‘ person’ and ‘personality’ seem to be appropriate words, and 
if they were not at our disposal we should be driven to coin others of a similar import.” 
Lbid. 488. 

8 In an article not called to his attention until the present article was ready for the 
printer the writer is gratified to find certain views which seem to be in accord with 
those here presented. See “The Personality of the Corporation and the State,” by 
W. Jethro Brown, 21 Law Quarterly Review 365. 

4 Y. B. 14 Henry VIII. f. 3 (Mich. pl. 2), P. Q. W. 18; Gross, The Gild Merchant 
ii. 34. 
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recognized that boroughs, organized communities, might be dan- 
gerous. It would not do for the sovereign power to have them 
exist too freely. This reason also applied to the gilds which were 
likely to become aggressive. Here too was a good source of rev- 
enue. The privilege of being a borough or the right to form gilds 
would be bought. The rule of law was based, like other rules of 
law, on public safety and convenience. 

We have seen that the oneness of the borough was definitely 
recognized in practice by the king and by others, by the com- 
munity long before this rule of law was thought of. And this 
recognition came by common consent as something required by 
the necessities of the case. When this rule of law was established, 
therefore, it really meant: recognition of corporations cannot con- 
tinue without the king’s express consent. The sovereign’s act was 
not creation, but permission. In other words, the king’s charter of 
incorporation performs no magic. Beyond peradventure the group 
person is not fashioned out of nothing by the sovereign power. 
If there be magic anywhere, it lies in the mode of thought which 
considers several persons for certain purposes as one, plus the 
actual happenings which make the thought important. Neverthe- 
less, from the time when this rule of law became established the 
permission was given in form as though it were creation? This 
was without doubt due not to accident, but to the necessity of 
defining with exactness the powers and duties of the group person 
permitted to exist. The oneness of several recognized by the 
community, even though recognized as a person, would be some- 
what vague in these respects. Therefore charters of incorporation 
have universally said in so many words “incorporate”; that is, 
they have in form expressly set up or created the legal person. 
This made it necessary to account by some theory for the corpora- 
tions already existing which had never been expressly incorporated. 
It was said that such were corporations by prescription? 


1 “The formal incorporation of boroughs in the fourteenth and fifteenth centuries 
did not materially alter the town constitution; it was in most cases merely a recogni- 
tion of existing franchises with a stronger accentuation and a more precise formulation 
of the right of independent action as a collective personality with a distinctive name, 
—especially as regards holding real property.” Gross, The Gild Merchant ii. 95. 

2 In 1440 the first municipal charter of incorporation was granted by statute of 18 
Henry VI. c. 6. By its terms the mayor, burgesses, and their successors, mayors and 
burgesses of the town of Kingston-upon-Hull, are incorporated so as to form “ one per- 
petual corporate commonalty ” by the title of “The Mayor and Burgesses” of the said 
town. 

8 Jenkins v. Harvey, 1 Gale 457. 
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The fact that permission of the sovereign was given in the form 
of creation, however, had another and a far greater effect on cor- 
porate law: an effect of capital importance. If permission only 
were given, the corporation could never be very different from the 
group person called into existence by common consent, by the 
recognition of the community. It would be no more than a species 
of machinery which facts made necessary in order that complex 
situations might be better handled and civilization advance. The 
opinion as to what was necessary would change, but the corpora- 
tion would always depend upon the general opinion of the com- 
munity. There could never be anything arbitrary in its character. 
If, however, the corporation were created by the sovereign, its 
powers and characteristics would depend not on the consent of the 
community, but on the will of the sovereign. In other words, cor- 
porations came to be things made according to the ideas of the 
sovereign. Even so, it was long before the sovereign went in ad- 
vance of the general opinion, and corporations were for a long 
time limited to endeavors strictly for the public. 

Gradually, however, the corporation came to be used in private 
enterprise. It was recognized by business men as a species of 
machinery having great advantages over an individual, and they 
proceeded to adapt it for their purposes. The rule of law that 
the corporation is created allowed persons selfishly interested to 
have their own ideas recorded by sovereigns that knew little of 
the subject. Particularly in this country and within the last forty 
years the corporate idea has been seized and developed with 
Yankee ingenuity to a point which in the light of the genesis of 
the corporation is startling. 

A corporation which in business affairs can do practically any- 
thing and everything that can be done by an individual and can 
do it anywhere and everywhere! is a long distance from the true 
corporation which was brought into existence by absolute neces- 
sity, which was recognized simply because the progress of events 
demanded its recognition, which was the result of natural growth, 
of logical evolutiun. The modern corporation is the product of 
arbitrary legislation struck off at a given time. It does not repre- 
sent the natural growth of the corporate idea, but rather is a dis- 
torted application of that idea. Serving as a buffer between 


1 See Charter of United States Steel Corporation, and, generally, forms in Dill on 
New Jersey Corporations. 
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questionable acts and their natural consequences, it has been used 
to bring about a state of affairs in the commercial world which 
rests on neither a just nor a sound basis.’ If existing conditions 
are to be improved, it must be by intelligent amendment of our 
corporation laws. An exact standard by which to measure pro- 
posed legislation is not to be hoped for; but in a clear under- 
standing of what a corporation really is we may find both guidance 
and authority for action. 


Robert L. Raymond. 
Boston, February, 1906. 


1 A Statement of the Trust Problem, 16 Harv. L. REV. 79. 
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LiaBILiTy FOR Stock IssuED FOR OVERVALUED PROPERTY. — Probably 
nowhere to-day are corporations forbidden to issue stock payable in prop- 
erty necessary for the conduct of their business. The creditors’ right to 
reach unpaid subscriptions renders important the determination as to when 
stock so issued is to be regarded as full-paid. The multitude of decisions 
on this subject discloses the widest diversity. There is a clear-cut differ- 
ence between England and America. An English creditor must work out 
his rights through the corporation, and, therefore, normally, any contract 
between company and stockholder is conclusive.’ But in this country, 
owing to the creditor’s larger rights, for which various theories have been 
advanced, of which the “trust-fund ” doctrine is the most widely accepted, 
the corporation’s bargain is not necessarily binding on him.* One line of 
cases maintains that when stock is issued in good faith, despite overvalua- 
tion of the property, the stockholder is protected from further liability.* 
Thus, where a partnership through a book-keeper’s error excessively capi- 
talized its assets, the stock received in exchange was deemed full-paid.* 
Again, the uncertainties of mining have led the courts to sanction the 
purchase of mining properties at purely speculative valuation, though 
these rulings have been discredited by recent decisions. The United 
States Supreme Court has also sanctioned the issuance of stocks for prop- 
erty worth merely the market value of the shares to enable a going concern 
to pay debts or prosecute its business. On the other hand, the better 


1 See Jn re Baglan Hall Colliery Company, L. R. 5 Ch. 346, 357. 

2 See 15 Harv. L. REv. 844. 

® Coffin v. Ransdell, 110 Ind. 417; Graves v. Brooks, 117 Mich. 424. 
* Taylor v. Cummings, 127 Fed. Rep. 108. 

5 See Kelly v. Clark, 21 Mont. 291, 335. 

® Clark v. Bever, 139 U. S. 96; paliey v Stutz, ibid., 417. 
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decisions seem to insist on money’s worth when property is taken in 
exchange.’ The statutes, they hold, point out two methods of payment, 
but only one standard of value, namely, the par value of the stock. 
Good faith is immaterial, if in fact there is a careless or reckless over- 
assessment of property. Thus, when patents on inventions were assigned 
to corporations at a valuation considerably above the fair value of the 
property, or when the value was wholly speculative, the stockholders 
were held liable for the proportional deficiency on their stock.’ Bad faith, 
in the sense of actual intention to defraud, can seldom be alleged and 
less often proved, for most speculators are hopeful of the future. Over- 
valuation, resulting in watered stock, is generally practised when several 
plants are combined into a single concern. In a case, last year, before the 
Court of Chancery of New Jersey, promoters having secured options on, 
as they alleged, practically all straw-paper manufactories, sold the property 
to a corporation, formed for the purpose, at a valuation of more than twice 
the option prices. The defense was made that the alleged monopoly of 
business thus secured warranted belief in large profits, but the court de- 
clared that prospective profits, a mere expectancy, could not be capitalized 
and regarded as property under the statute. See v. Heppenheimer, 61 
Atl. Rep. 843. 

Apart from the difficulty of applying it, the “good-faith” rule seems 
to lose sight of the true purport of the statutes under which the creditors 
in these cases commonly seek to enforce their rights. These statutes 
are really declaratory of a public policy in the regulation of corporations, 
in favor of the public at large, and especially in favor of prospective 
creditors.® Its capital being the basis of a corporation’s credit, the state - 
demands money or its equivalent to be paid by those to whom stock 
is issued, and gives creditors a direct right, after a corporation’s assets 
are exhausted, to enforce such claim against stockholders who have failed 
to comply with this condition. The contention is made that inflation 
is a commonly recognized practice, and no reliance is in fact placed on the 
declared capital ; but it is this very stock-jobbing, whereby inflated stocks 
are sought to be unloaded on the public, that the state seeks to discourage. 
Then it is urged, if men who transfer property for full-paid stock are 
liable to be called for further payment in time of insolvency, desirable 
consolidations of businesses will be discouraged. The possible evil is highly 
magnified. For in measuring what is property, a fair and reasonable test should 
be taken, —such a standard as a business man investing his own funds would 
apply. Courts allow a wide margin for reasonable differences as to values. 
The good-will of an establishment is surely an item of property, in 
estimating which even the reasonable profits of the seller and the 
enhanced value that comes from peculiar factors, such as a monopoly of 
the trade, are important considerations. But to allow stocks to be given 
for contingent profits is to speculate at the public’s risk. If courts gener- 
ally would recognize the public policy behind these statutes, the question 
would reduce itself simply to one of fact in each case, whether, under all 
the circumstances of the transaction, the par value of the stock was a fair 


. 


7 Wetherbee v. Baker, 38 N. J. Eq. sor; Gates v. Tippecanoe Stove Co., 57 Oh. 


St. 60; Gamble v. Queens County Water Co., 123 N. Y. 91, 103 (sede). 

8 See State Trust Co. v. Turner, 111 Ia. 664. 

® See Elyton Land Co. v. Birmingham, etc., Co., 91 Ala. 407; Gamble v. Queens 
County Water Co., supra. 
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and reasonable price for the property. The objection as to a possible 
disinclination to transfer property may be obviated, perhaps, by providing 
for some statutory publicity of the transfer, and thereby charge creditors 
with full notice of the facts. 


Contracts TO EMPLoy ONLY Union MEN.— In the relations between 
an employer, a labor union, union members, and non-union laborers, one of 
the reciprocal rights involved is freedom to enter into or to refrain from 
contracts of employment. The destruction of this expectancy may be the 
basis for actions in tort ; it is also capable of being surrendered by contract. 
Although the question of tort arising from interference with the right has 
called forth much discussion, and although similar contracts limiting expec- 
tancy of traders are the subject of numerous cases on the restraint of trade, 
contracts dealing with labor expectancy are seldom before the courts. The 
Court of Appeals of New York, reversing the Appellate Division," has recently 
‘sustained a three-cornered contract between an employer, a labor union, 
and the firm’s employees, which provided that only union members should 
be employed, and only such of those as should be in good standing, and 
that on request of the union the firm should discharge all others. Jacobs v. 
Cohen, 183 N. Y. 207. The decision involves two questions: (1) whether 
an employer can make, with laborers or with a third party, a binding agree- 
ment to limit his expectancy in the labor market ; and (2) whether laborers 
may engage among themselves to destroy the expectancy of other laborers. 
Another New York court has just decided, in accordance with the prevail- 
ing law,” that an employer’s privilege of employing or discharging union or 
non-union men at his own caprice is protected by the constitutional guar- 
anties. People v. Marcus, 34 N. Y. L. J. 1149 (N. Y. App. Div., Dec. 
1g05).' A workman’s freedom of employment must also be a property 
right, and contracts by either to limit his own freedom will be enforceable 
unless invalid for some reason of policy. 

Logically considered, the employer’s agreement was to confine his com- 
petition for labor to a narrow class, but he did not contract with a compet- 
itor, and only such combinations are forbidden, since from them monopoly 
is more likely to ensue. As contracts for exclusive agency,® exclusive deal- 
ing,* and exclusive employment® are freely enforced, there should be not 
the least objection to the employer’s contract. 

Under the New York doctrine that procuring without fraud or intimida- 
tion the discharge of a fellow servant is not actionable unless done with an 
improper motive,® a contract to effect the same result will of course be 
unobjectionable unless it be inspired by malevolence." By another view, 


1 Jacobs v. Cohen, 90 N. Y. Supp. 854 ; 18 Harv. L. REV. 471. 

2 Gillespie v. The People, 188 Ill. 176. See also State v. Julow, 129 Mo. 163. 

8 Central Shade Roller Co. v. Cushman, 143 Mass. 353. 

* Chicago, etc., Railroad Co. v. Pullman Car Co., 1 300. S. 79, 89. 

§ Pilkington v. Scott, 15 M. & W. 657. 

6 National Protective Ass’n v. Cumming, 170 N. Y. 315; followed in Wunch v. 
Shankland, 179 N. Y. 545; Ri N. Y. App. Div. 482. See also “Interference with 
Contracts and Business in New York,” by E. W. Huffcutt in 18 Harv. L. Rev. 


423, 439- 
5, Ses Curran v. Galen, 152 N. Y. 33; affirmed but distinguished in National Pro- 
tective Ass’n v. Cumming, sugra. 
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to prevent ‘employment of a laborer is a prima facie tort,’ unjustified by 
labor competition. Apparently it would follow that an agreement which 
prevents employment is illegal. But it is believed that the general state- 
ment needs qualification, and that the decisions are best explained upon 
the principle that justification is withheld only where the competitive 
injuring pressure is applied through unwilling outsiders, and because of 
the interference with those third parties. Consequently, a contract 
peaceably obtained with the outsider, in this case the employer, removes 
that objection. Obviously, fraud or force in obtaining the agreement would 
for a different reason render it unenforceable. Nor does it seem that the 
laborers’ contract is against policy as a restraint of trade. From an eco- 
nomic standpoint a combination of rival laborers limits competition as 
truly as does a combination of rival merchants, but the courts now discrim- 
inate, and favor contracts between laborers, although they are intended to 
stifle competition and raise wages." By analogy to the modern cases on 
restraint of trade,’ public policy should not countenance such contracts 
when they afford more than a reasonable business protection to the parties, 
and when their result approaches monopoly ; but until further decisions 
readjust the balance between the policy of unfettered contract and the 
abhorrence of monopoly, it appears that the common “union shop” 
contracts will be enforced. 


EJECTMENT FOR ENCROACHMENTS ON LAND ABOVE THE SURFACE. — 
Although an action on the case for a nuisance is allowed both in Eng- 
land and in the United States for projections of parts of buildings over 
adjoining land,’ the advantages of ejectment have led in this country to 
attempts to apply it to such situations. The cases, however, are so few 
and contradictory that there is still occasion for a reference to funda- 
mental principles in the effort to work out a correct result. In legal con- 
templation land is regarded more as a solid or volume than as a surface, 
although its third dimension is necessarily indeterminate. As it may be 
divided vertically, so there may be horizontal divisions, and there may 
be an estate in the minerals underneath or in the upper story of a house 
without ownership of the surface. It is quite possible, therefore, that there 
should be several estates coextensive with the same lateral limits, and that 
different occupants should be in possession above the surface, on the sur- 
face, and below it. But as description of land in the ordinary form pre- 
sumptively includes everything above and below the surface, so possession 
of the soil is presumed to extend up and down unless rebutted by the pos- 
session of another. For example, it has been held that where adequate 
adverse possession of the surface gave title to it, the title did not cover 
mines in operation underneath.? 


8 Erdman z. Mitchell, 207 Pa. St. 79. See also “The Closed Market, the Union 
Shop, and the Common Law,” by Wm. Draper Lewis, in 18 Harv. L. REV. 444, 451- 
Plant v. Woods, 176 Mass. 492. 
10 See 17 Harv. L. REv. 6. ; 
11 Cf. Commonwealth v. Hunt, 4 Met. (Mass.) 111. But see contra, People v. 
Fisher, 14 Wend. (N. Y.) 6, representing the earlier view. 
12 See Nordenfelt v. Maxim, etc., Co. (1894), A. C. 535. 


1 Fay v. Prentice, 14 L. J. C. P. (N. s.) 298; Codman v. Evans, 89 Mass. 431. 
2 Delaware and Hudson Canal Co. v. Hughes, 183 Pa. St. 66. 
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It would be surprising, therefore, if ejectment were restricted to ousters 
from the surface estate, and it has not been so restricted. From early 
times up to the present, ejectment has lain for the wrongful occupation of 
a mine * or of the upper story of a house.* What difference in principle is 
there in the case of projecting eaves, walls, bay-windows, and foundation 
stones?® The dispossession of the owner from a part of his land, though 
small, has been actual and permanent in its nature. The disseisor may not 
be personally present, but he has subjected the land to a purpose of his own 
to the exclusion of the owner.® The fact that the instrument of occupation 
does not rest on the soil is of no consequence. The upper stories of a great 
office building in New York have been built depending for their support on 
an adjoining building, yet they would seem to constitute an effectual occu- 
pation of the premises. There is no greater difficulty in the sheriff deliv- 
ering possession than in the case of underground encroachments from 
neighboring land. 

It seems hard to escape from the above considerations. The courts that 
refuse the action rest their decisions mainly on the apparent intangible na- 
ture of the invasion, which they regard as effecting not a loss of possession, 
but merely an injury to its exercise.’ Some recent Wisconsin cases adopt 
the view that where the plaintiff has occupied to the line under the project- 
ing eaves he has elected to treat the encroachment as a mere trespass.® 
This reasoning is evidently founded on the notion that an ouster, to be ef- 
fective, must be from the whole of a vertical plane, including the surface, 
but the fallacy in thus mistaking a presumption for a necessity has already 
been shown. New York has vacillated, but the latest case on the question 
decides that ejectment will lie for a telephone wire stryng without right 
over the plaintiff's premises. Butler v. The Frontier Telephone Company, 
109 N. Y. App. Div. 217. A more extreme case within the principle could 
scarcely be imagined, but evidently no requisite is lacking. The defendant 
assumed continuous control of the wire, and used it for his own business 
purposes. It was not a dead wire abandoned on the premises, and control 
yielded up. On this distinction a different result might be reached in the 
case of overhanging branches of trees, for there in many instances the 
adjoining landowner makes no assumption of possession.® 


ATTACHMENT OF GOODS FOR WHICH A NEGOTIABLE DocuMENT OF TITLE 
Is OuTSTANDING. — At common law the title to goods in the possession of a 
bailee could not be transferred without attornment.! As that rule interfered 
with the freedom of commerce, bills of lading and warehouse receipts be- 
came, by the custom of merchants, representatives of the goods, and their 


(Al — v. Kyneto, Cro. Jac. 150; Moragne v. Doe d. Moragne, 39 So. Rep. 161 
a.). 
* Ford v. Lerke, Noy 109; Brady v. Kreuger, 8 S. Dak. 464. 

5 Sherry v. Frecking, 4 Duer (N. Y.) 452; Murphy v. Bolger Brothers, 60 Vt. 723. 
See McCourt v. Eckstein, 22 Wis. Po) 

® Cf Quicksilver Mining Co. v. Hicks, 4 Saw. (U. S. C. C.) 688. 

T Aiken and Ketchum v. Benedict, gs (N. Y.) 400. See Norwalk Heating 
and Lighting Co. v. Vernam, 75 Conn. 662. 

8 Rasch v. Noth, 99 Wis. 285. 

® See further 14 Harv. L. REV. 291. 
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transfer had the same effect as the delivery of the goods themselves in pass- 
ing the transferrer’s interest.2_ When the custom of merchants was incor- 
porated into the law, the mercantile view of documents of title was not 
adopted in its entirety. Merchants believed that they should be the sole 
representatives of the goods, so that no interest in the goods could be 
gained except through them. The law went the full length in accepting 
that principle as applied to commercial paper, and in most jurisdictions the ° 
maker of a note or the acceptor of a bill of exchange cannot be garnisheed 
unless the instrument is reached.* But in regard to documents of title a 
half-way position was taken, and though the receipt is a representative of 
the goods, as was recently held by the Kentucky Supreme Court, the goods 
also represent themselves, and an attachment of them prevails against a sub- 
sequent purchaser of the receipt without notice of the attachment. Kentucky 
Refining Co. v. Bank of Morilton, 89 S. W. Rep. 492.* 

Professor Williston, of the Harvard Law School, at the request of the 
Commissioners on Uniform State Laws, has prepared a draft of a Sales 
Act which has been considered by the Commissioners at two national con- 
ferences, and which they hope to adopt in its final form this year. One of 
the most difficult points to be decided is as to what change shall be made 
in the existing law on this question of transferring property by documents 
of title. There is a strong sentiment in favor of adopting the extreme 
mercantile view and forbidding any attachment of the goods. Farmers and 
planters who store their crops in local warehouses and borrow money at 
financial centers find lenders unwilling to accept the receipts as security 
because there may be an attachment on the goods. The strongest objection 
to the mercantile view is that, by putting the goods beyond the reach of 
attachment, it is made easy for dishonest bailors to evade their creditors, — 
an inevitable result if the documents of title are the only representative of the 
goods.® 

Efforts have been made to reach a compromise which will make the in- 
struments more negotiable than at present and still leave it possible to attach 
the goods. It was suggested that the goods be attachable, but that a subse- 
quent dona fide purchaser of the receipt should prevail. The objection is 
that receipts have no date of maturity, and as a purchaser might appear 
years later with the receipt, it would be unsafe for the bailee to surrender 
the goods to the attaching creditor. As the act is now drawn, the existing 
law is un ‘hanged except that a transferee of the document who takes ‘it for 
value within ten days of its issue prevails over a prior attaching creditor of 
whom he had no notice. It is purely a compromise measure, and business 
men feel that it does not go far enough. Business conditions demand that 
the transfer of title of goods in storage or transit be made as easy as possible, 
and, as the more freely the documents of title are negotiable, the less oppor- 
tunity creditors have to attach the goods, the,question is, shall the interests 
of creditors give way before the necessities of the business world? There 
is still a chance that the answer will be in the affirmative, and that the 
extreme mercantile view will be accepted, or at least that, in the final draft 
of the act, the ten-day period will be materially extended. 


2 See Benjamin, Sales, 7th ed., §§ 815, 817. 
® Hutchins v. Evans, 13 Vt. 541. 
* See Roudebush v. Hollis, 21 Pa. Co. Ct. 324; Landa v. Holck & Company, 129 


Mo. 663. 
& See Collins v. Smith, 12 Gray (Mass.) 431. 
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Tort LIABILITY OF CONTRACTOR OR VENDOR TO PARTIES NOT PRIVY TO 
THE CONTRACT. —It is stated as a general rule of law that a contractor or 
vendor is not liable to third ' parties for the negligent construction of a 
chattel after its completion or sale.1 The inroads, however, made upon 
this doctrine by American decisions* give pertinence to a questioning of 
its real existence in this country. 

The principal reason urged in support of the rule in question is that 
a contractor or vendor owes no legal duty of care in the construction of his 
wares where there is no privity of contract. The American courts, how- 
ever, early found such a legal duty owing to third parties where the chattels 
sold are imminently dangerous to human life.* The principle of these cases 
has been applied not .only where the article is imminently dangerous in 
its normal state, but also where such imminent danger arises solely from 
defects in its construction.* ‘Thus, in a recent case before the Kansas City 
Court of Appeals, a bridge company, which had turned over a bridge to 
county commissioners on a building contract, was held liable to the plain- 
tiff for defects in the bridge which rendered it imminently dangerous to 
human life and of which the company had notice. Casey v. Hoover, 89 
S. W. Rep. 330. Nor need the defects even be such as imminently to 
imperil life ; if at the time of completion or sale the contractor or vendor 
knows of the latent defect, he will be liable, although the danger be not 
extraordinary.°. An attempt has been made to explain this latter class of 
cases on the ground of deceit. But to hold that a vendor by the mere 
sale of a chattel known to be defective, makes, with intent to defraud, a 
false representation to every probable user of that chattel, and that such 
third party acts in reliance upon such representation, is such a strain upon 
actual facts as to, call for a broader ground of liability to support the cases. 
Under the decisions, the legal duty of a contractor or vendor to use care in 
the construction of chattels seems to extend generally to third parties, 
except, perhaps, in the single case where the defective article is but 
slightly dangerous to life, and the vendor has no knowledge of its condition 
at the time of sale.® 

The reasoning of American courts in these cases’ shows a strong inclina- 
tion to apply the basic principle of all liability for negligence — that where 
a person sustains such relations to society that danger to others will result — 
from a failure to use due care in his activities, he owes the legal duty of 
such care to that class of persons likely to be injured by his failure to 
exercise it. The specific application of this principle would make a con- 
tractor or vendor liable to probable lawful consumers for the negligent 
construction of chattels, such liability being limited of course by the ordi- 
nary rules of “ natural and probable cause” and “ contributory negligence.” § 
The most palpable case for such an extension of a vendor’s liability would 
be in favor of a sub-vendee where the chattel is sold to a retail dealer for 
the express purpose of resale ; but on principle the extension should obtain 


1 Winterbottom v. M. & W. 109. 
7 > re Huset v. J. I. Case Threshing Machine Co. 120 Fed. Rep. 865; 61 

8 "Thomas v. Winchester, 6 N. Y. 397; Devlin v. Smith, 89 N. Y. 470. 

* Skinn v, Reutter, 135 Mich. 57 ; see 17 Harv. L. REV. 274. 

5 Lewis v. Terry, 111 393 ; 31 L. R.A. 220. 

6 Schubert v. J. R. Clark Co., 49 Minn. 331. 

7 See Huset z. J. I. Case Threshing Machine Co., supra. 

® See 1 Thompson, Negligence §§ 821, 824; Clerk & Lindsell, Torts, 3d ed. 442- 
453; 21 Am. & Eng. Cyc., 2d ed., 461, 462. 
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in favor of every probable, lawful user, and such an extension has, in fact, 
been recognized in the case of the guest of a vendee who had bought for 
his own use.® Though logically applicable to injuries to property, the pro- 
posed rule will probably not be extended beyond personal injuries for some 
time to come, in view of the fact that it is growing out of exceptions 
established in cases of imminent danger to life.’ 


NorTIcE TO THIRD PARTIES OF ATTEMPTED REVOCATION OF AN AGENCY.— 
Revocation of an agency is not complete until notice of the revocation is 
given to the agent.’ Nor is the agency terminated by the fact that a third 
person with whom the agent deals knows of the attempted revocation. 
Accordingly, a deed executed by an agent under these circumstances will 
pass a legal title to the purchaser. The application of these principles to a 
transfer by an agent under a statute providing for the recording of the revoca- 
tion of the agent’s authority has given rise to an interesting decision in the 
Wisconsin court. Best v. Gunther, 104 N. W. Rep. 918.7 In this case 
neither the agent nor the third party had actual knowledge of the revocation 
which had been recorded by the principal, and the court held that a mortgage 
executed by the agent was binding against the principal. The dissenting jus- 
tice, recognizing the hardship of this result, protected the principal by holding 
the record constructive notice to the agent. Although there is some authority 
to that effect,’ and the result is just, it would seem that the reasoning by which | 
it is reached is fallacious. Constructive notice to the agent alone would 
not protect the principal, since, so long as the agent retains the instrument 
showing his authority, a ona fide purchaser from him gets a good title.* To 
protect the principal constructive notice to the purchaser is necessary, and 
this, it seems, must be the sole purpose of the act. Even as the recording of 
transfers is provided for in order to put purchasers on their guard and show 
them where title actually is, so the record of a revocation is to protect the 
owner from the act of a dishonest agent.* The record, therefore, must be 
held to give constructive notice to all who may subsequently deal with the 
agent ; if this be not its object, the law requires a superfluous act.° The 
agent, moreover, is not likely, nay, he is under no duty, to search the records 
for a change in title subsequent to the creation of his agency. He may even 
recover commissions upon contracts for the sale of land made after revoca- 
tion of his agency by a transfer of the land by his principal and after such 
transfer is recorded.° 

It is clear, then, that in a case like the present the purchaser gets a legal 
title, but it seems equally clear that he takes it subject to an equity. Ifthe 
notice be actual, he is taking that which he knows his grantor does not in- 
tend and is even unwilling to part with. He obtains it by concealing that 
which if communicated would revoke the agency and vitiate the transfer. 


9 Lewis v. Terry, supra. 
10 But see Skinn zv. Reutter, supra. 


1 See Story, Agency, 9th ed., § 470. 

2 For majority opinion, see Best v. Gunther, 104 N. W. Rep. 82. 
% Arnold v. Stevenson, 2 Nev. 234. 

* See Tiffany, Agency, 138, 151. 

5 See Arnold v. Stevenson, supra. 

6 Loehde v. Halsey, 88 Ill. App. 452. 
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This, it seems, should raise a constructive trust in favor of the grantor. It 
seems analogous to the principle that one with knowledge of a special 
limitation on an agent’s apparent authority is bound by the limitation ;’ or : 
to the right of an accommodating party upon negotiable paper to withdraw 
his accommodation and escape liability to all taking with notice ;* or to the 
right of a majority of a partnership to protect itself by notice of its will to 
_ third parties. If notice be constructive, the third party may protect himself 
M, ; by ordinary care, and the contrary rule would be extremely hard upon a 
a principal with a dishonest agent to whom he cannot get actual notice of 
revocation. 
If the third party, who has knowledge of the attempted revocation, obtains 
a contract from the agent, it seems the same equities would arise as in the 
case where he obtains a chattel or title to land under similar circumstances. 
No court would grant specific performance of a contract so obtained, and in 
the present case it seems that full equitable relief should have been given. 


Tue CONSTITUTIONALITY OF JUVENILE CourT Acts. —In a recent de- 
4 cision, which is of especial interest and importance since it is one of the first 
to consider this question, the Supreme Court of Illinois declared unconsti- 
tutional one of the most important provisions of the state Juvenile Court Act.* 
The court held that a father who could and did provide a good home for 
his child had been deprived of his right to the child’s custody without 
due process of law, because the latter had been committed to a home for 
boys during his minority merely for committing two criminal assaults. 
People v. McLain, 38 Chi. Leg. N. 166 (Sup. Ct. Ill, Dec. 20, 1905). 
The state undoubtedly has the right to deprive the father of the custody 
of his child by such proceeding as this if the father is not a fit and proper 
person to rear his children.? The validity of the present decision may be 
doubted on the simple ground that the fact that the child has committed 
a criminal assault shows that the father is not able to care for it properly. 
While the father might be able to control an ordinary boy, his failure to 
develop this boy into a law-abiding citizen is at least evidence of his in- 
competence. It is therefore questionable if the action of the juvenile 
court is so unreasonable as to authorize the court to declare it unconstitu- 
q tional. But there is another objection to the case which seems to be con- 
i clusive. The reasoning of the court is premised upon the proposition that 
the father has a vested property right to the custody of his children. It is 
believed, however, that this parental right is merely a privilege granted to 

the parent by the state, which may consequently be withheld by the state if 

it sees fit.® It has seen fit to allow the father the privilege of caring for his 

4 children, because the natural affection that exists between them ordinarily 
_ renders the father the best person to exercise this control. But if the state 


(S.C.) 85. 
. 178; Clarke v. State V. R. Co., 136 Pa. St. 408. 


1 See Ex parte Loving, 178 Mo. 194, sustaining a similar statute. See also People ~ 
ex rel. Zeese v. Masten, 79 Hun (N. Y. 
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. 2 Reynolds v. Howe, 51 Conn. 472; Cincinnati House of Refuge v. Ryan, 37 Oh. 
t. 197. 
8 See Tiedeman, Limitations of Police Power, §§ 166 ef seg. 


7 See Tiffany, Agency 180, 183. 
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desired, it could transfer the custody of the children to whomsoever it 
chose. The decisions amply sustain this position. Thus a statute enact- 
ing that the custody of children under seven years of age should belong to 
the mother in case the parents separated has been held constitutional,* and 
furthermore, in determining who shall care for a minor, courts of chancery 
or probate courts, whenever a controversy arises, exercise a sound discre- 
tion, and frequently deprive the father of his custody if it seems wise, 
although he may be entirely competent to care for him.® 

It was further argued by counsel that, as the child had been deprived 
of his liberty without a jury trial, the constitutional provision guaranteeing 
jury trial had been violated. ‘The proceeding is certainly not an infringe- 
ment of the provision, for this is not in any aspect a criminal proceeding. 
The judgment is that the child is delinquent and as such needs the care of 
the state. The whole purpose of the commitment is the reformation of the 
child and not his punishment. Furthermore, the child is not even being 
deprived of his “liberty,” as that word is used in the constitutions. The 
state is exercising parental restraint, a restraint which is perhaps more 
severe than that usually exercised by a father, because of the peculiar 
viciousness of the child. The imposition of such restraint has always been 
legitimate. Were there any doubt of the validity of this reasoning, it is 
resolved by an examination of the cases, which fully support it.® 


EstopPpeEL OF TENANT TO DENY LANDLORD’s TiTLE. — The present 
doctrine of estoppel between landlord and tenant, first enunciated some 
hundred. and fifty years ago,’ is purely equitable and essentially different 
from the old legal estoppel by deed,” which expired with the term granted 
by the deed.* In giving up possession of land to a tenant, the owner of 
course relies on the iessee’s recognition of him as owner of the land ; and 
to force the lessor in any action for rent or possession, whether before or 
after the term nas ended, to prove his title would work hardship on him, 
and tend to discourage landowners from parting with possession of their 
property. -Modern law in such cases protects the landlord by raising, from 
the permissive occupation of the tenant, an equitable estoppel to deny the 
landlord’s title.* 

_ Where the lessee is already in possession of the land demised to him, it 
cannot be urged that the landlord has given him possession of the land, and 
on this reasoning it has been held that an estoppel does not arise.5 It is 
argued that not only is the lessor not worse off, but that he is even in a better 
position, since he has gained rent, and, in the event of a controversy, a 
prima facie case against the occupant. \»But the great majority of American 


4 Bennet v. Bennet, 13 N. J. Eq. 114. : te 

5 Jones v. Darnall, 103 Ind. 569. For a careful review of the decisions see Hurd, 
Habeas Corpus 461 seg. 

6 Ex parte Nichols, 110 Cal. 651; Prescott v. State of Ohio, 19 Oh. St. 184; contra, 
People ex re/. O’Connell v. Turner, 55 Ill. 280. See, however, Petition of Ferrier, 
103 Ill. 367. 


1 Doe v. Pegge, 1 T. R. 758, notes. 
2 Lit. § 58. 

« See 2'Falor, Landlord and gth ed., §§ 629, 

* See 2 Taylor, Landlord and Tenant. 9 705: 
5 Franklin v. Merida, 35 Cal. 558. : 
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jurisdictions recognize the estoppel,® unless fraud or mistake makes it in- 
equitable,’ reasoning that the creation of the relationship of landlord and 
tenant in itself alters the position of the parties. 

The Supreme Court of Georgia, in a recent decision, though professing 
to accept the doctrine of this second class of cases even though the lessee 
at the time of the plaintiff's lease was already in possession under a third 
person, ‘limits the estoppel in favor of the second lessor to the duration of 
the second terms Hodges v. Waters, 52 S. E. Rep. 161. The decision 
seems almost to confound the legal estoppel of Lord Coke with the present 
equitable estoppel. It has been held, in a state of facts similar to those 
‘in the present case, that the tenant, by notice to the second landlord, may 
terminate the tenancy with the term demised, though he continues in pos- 
session. In the present case he failed to do so; and the plaintiff, thus 
lulled into security, allowed the holding over to develop by lapse of time 
into a tenancy from year to year, and permitted the relationship of landlord 
and tenant to continue. The landlord’s position is, then, no better than 
during the existence of the original term, when it seemed equitable to raise 
the estoppel, and the termination of the lease should be without effect on 
the continuance of the estoppel. 


RECENT CASES. 


Actions — MOTIVE IN INSTITUTING ACTION AS DEFENCE THERETO, — 
The plaintiff, with the object of bringing about the bankruptcy of the defend- 
ant, a co-director, and of having him thereby disqualified and removed from the 
directorate, took an absolute assignment from the defendant’s creditors, with a 
covenant that the amount of the debts recovered, less costs, should be paid 
over to the assignors; and notice of the assignment was given to the defendant. 
Held, that the plaintiff may maintain an action against the defendant for the 
debts so assigned. Fitsroy v. Cave, 93 L. T. R. 499 (Eng., C. A., June 9, 


1905). 

Although the question how far a defendant’s motive should determine his lia- 
bility for causing damage to a plaintiff is involved in much conflict, the courts — 
are harmonious in holding that even the most reprehensible motive does not 
make him liable for causing the plaintiff to suffer the consequences of the lat- 
ter’s own breach of duty. See 18 Harv. L. REv. 411, 412. Thus, the most vin- 
dictive motive does not give rise to a cause of action for ejecting a trespasser or - 
for collecting a debt. Brothers v. Morris, 49 Vt. 460; South Royalton Bank v. 
a, Bank, 27 Vt. 505. Neither can the motive for suing a trespasser or a 
debtor furnish a defence to the action. Jacobson v. Van Boening, 48 Neb. 80; 
Bragg v. Raymond, 11 Cush. (Mass.) 274. And even where the plaintiff, with 
evil motive, procures an assignment of a mortgage to foreclose it, or becomes a 
shareholder in order to enjoin a corporation, paramount public policy requires 
that the court should look at the cause of action alone. Morris v. Tuthill, 72 
N. Y. 575; Bloxam v. Metropolitan Ry. Co., L. R. 3 Ch. 337, 353. There is 
no hardship in compelling a defendant to discharge his obligation; but there is 
ore, danger in permitting him to plead the motive of every creditor who seeks 
to enforce it. 


6 Lyon v. Washburn, 3 Col. 201. 

7 See 2 Taylor, Landlord and Tenant, § 707. 

8 Voss v. King, 33 W. Va. 236. 

® See 1 Taylor, Landlord and Tenant, §§ 22, 6s. 
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AGENCY — TERMINATION OF AUTHORITY — NOTICE TO THIRD PARTIES. — 
Statutes allowed the recording of a power to sell land and required the revoca- 
tion of such recorded power to be recorded. He/d, that the recording of an 
instrument purporting to revoke the agency did not give constructive notice of 
its contents to the agent; and that a mortgage thereafter made by him to a third 
party, who had no actual notice, was binding against the principal. Bes¢ v. 
Gunther, 104 N. W. Rep. 918 (Wis.). See NOTES, p. 373- 


ATTACHMENT — OF REALTY — ErFect. — After a federal court had, by its 
marshal, attached certain land, a state court appointed a receiver to take pos- 
session of it. edd, that a state court cannot enjoin the federal marshal from 
selling the land. Beardslee and McDermott v. Ingraham and Campton, 34 
N. Y. L. J. 1415 (N. Y., Ct. App., Jan. 23, 1906). 

For a contrary view, see 19 HARV. L. REV. 210. 


BANKRUPTCY — DISCHARGE — EFFECT OF DISCHARGE UPON LIABILITY OF 
SHAREHOLDER FOR CALLS. —In bankruptcy proceedings against a holder of 
partly paid shares in a corporation, the corporation proved for the amount un- 
called upon the shares, and received a dividend. Subsequently the corporation 
went into voluntary liquidation, and after satisfying all liabilities had surplus 
assets available for distribution among its shareholders. _ He/d, that for the 
purpose of distributing the surplus assets, the shares of the bankrupt are not 
to be treated as fully paid. Jn re West Coast Gold Fields (Lim.), 22 T. L. R. 
39 (Eng., C. A., Nov. 9, 1905). 

In the distribution of the surplus assets of a corporation, holders of fully 
paid shares are entitled to receive the amount paid by them in excess of that 
paid upon partly paid shares before the holders of the latter are entitled to 
receive anything. Jn re Hodges’ Distillery Company, L. R. 6 Ch. Pan Krebs 
v. The Carlisle Bank, 2 Wall. Jr. (U.S. C. C.) 33. The result of the prin- 


cipal case is therefore clearly correct unless the proof in bankruptcy is equiva- 

lent in law to full payment. The general principle, however, is that a dischar; 

in bankruptcy does not extinguish the obligation, but mgs bars the — 
tally 


The discharge is no defense to an action upon a provable debt unless spec 
pleaded, and the privilege of pleading it is in general restricted to the bankrupt. 
Jenks v. Opp, 43 Ind. 108; Moyer v. Dewey, 103 U. S. 301. At common law 
a ee to pay a debt barred by a discharge is binding without further con- 
sideration. Kirkpatrick v. Tattersall, 13 M. & W. 766. A discharge received 
by a principal does not terminate the liability of the surety. Z/is v. Wilmot, 
L. R. 10 Ex. Ch. 10. It has also been held that the amount of indebtedness of 
a discharged bankrupt to a decedent’s estate must be deducted from the amount 
of the former’s distributive share in the estate. Wéalson v. Kelley, 16 S. C. 
216; but see Stammers v. Elliott, L. R. 3 Ch. 195. 


BANKRUPTCY — EXEMPTIONS — LIFE-INSURANCE Po.icy. — A bankrupt at 
the time of his adjudication held three insurance policies. One only of the 
policies contained an agreement for a cash surrender value, but the other two 
did in fact have a surrender value which the insurance company signified its 
willingness to pay. The question arose whether the bankrupt’s privilege, under 
§ 70a (5) of the National Bankruptcy Act of 1898, to redeem the policies by 
the payment to his trustee of their “cash surrender value,” applied to those 
policies for the surrender of which the insurance company had not contracted to 
pay. Held, that the provision in the Act applied only to the policy containing a 
definite stipulation for a cash surrender value. Van Kirk v. Vermont Slate Co., 
140 Fed. Rep. 38 (U. S. Dist. Ct., N. D., N. Y.). 

The phrase “cash surrender value,” used in the Act, is frequently and natu- 
rally employed to describe a policy’s present worth even where the contract 
contains no stipulation for any payment by the company. An interpretation of 
the phrase which would have included such a policy would not, therefore, have 
been unwarranted. Moreover, there appears little basis on principle for apply- 
<——= hrase to those policies alone upon the surrender of which the company 
is bound to pay. Authorities agree that if the policy has no present worth, it is 


| 
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exempt. J re Buelow, 98 Fed. Rep. 86. The trustee’s interest is, therefore, 
limited to present worth. Furthermore, if the payment of its present worth is 
guaranteed, it may be redeemed by the bankrupt as provided by the Act. To 
allow the bankrupt to redeem from his trustee a policy for the surrender of which 
the company was under no obligation to pay value would be equally favorable 
to interests represented by the trustee ; and such a rule would extend the bene- 
fits of the exemption to a case clearly within its spirit. Cf Ju re Josephson, 121 
Fed. Rep. 142. The present decision is, however, supported by the weight of 
authority. Jn re Mertens, 131 Fed. Rep. 972. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — LIABILITY FOR SER- 
vanT’s Act. — The plaintiff was a passenger on one of two of the defendant’s 
street cars, which were passing each other. The conductor of the other car, in 
sport, threw a dead hen towards the car on which the plaintiff was riding, and 
thereby injured him. e/d, that the defendant is liable. Hayne v. Union St. 
ky. Co., 33 Banker & Tradesman 2683 (Mass., Sup. Ct., Dec. 1, 1905). 

A common carrier is liable for all injuries to passengers caused by the mis- 
conduct of its servants engaged in executing the contract of carriage. Stewart 
v. Brooklyn, etc. Rd. Co., 90 N. Y. 588. The present decision seems to in- 
volve an extension of this doctrine unwarranted by the theory on which it is 
based. A carrier owes the duty to each passenger to use the utmost care 
practicable to protect him from violence. See 15 Harv. L. REv. 670. Ac- 
cordingly the carrier includes the furnishing of protection to passengers among 
the duties of those servants who execute their contracts of carriage. When 
these employees, therefore, willfully or negligently fail to protect the passenger 
from the violence of a fellow passenger, or a fortzori against their own violence, 
according to settled principles of agency, the carrier is liable. Spohn v. Mis- 
souri, etc., Ry. Co., 101 Mo. 417; Craker v. Chicago, etc., Ry. Co., 36 Wis. 657. 
The liability, however, is not for the servant’s acts of commission, but for the 
correlative acts of omission. See 12 Harv. L. REv. 504. In the principal 
case, since the servant whose acts were complained of, as conductor of another 
car, was under no duty to protect the plaintiff, he committed no act of omission 
for which the carrier is liable; his positive act was plainly without the scope of 
his employment. See Sachrowitz v. Atchison, etc., Rd. Co.,37 Kan. 212, 216. 


CARRIERS — PERSONAL INJURY TO PASSENGERS — RIGHT TO ENTER STa- | 
TION. — The plaintiff, having a proper ticket and with intent to become a pas- 
senger, went to the defendant’s station shortly before train time, but found it 
locked. The village marshal (though not an agent of the company) unlocked 
the door and admitted the plaintiff to the waiting-room, where she was injured, 
while in the exercise of due care, by reason of a defect in the floor negligently 
left unrepaired by the defendant. He/d, that the plaintiff is not a trespasser, 
but is entitled to recover as an expectant passenger. Chicago and A. R. Co. v. 
Walker, 75 N. E. Rep. §20 (IIl.). 

A railroad owes the duty to take reasonable care for the safety and comfort 
of those who present themselves at a proper time, in a proper manner, and at 
a proper = upon its premises with intent to become passengers. Exton 
v. Central, etc., R. Co., 33 Vr. (N. J.) 7. This includes the duty to keep its 
waiting-room safe and properly lighted for a reasonable time before the arrival 
of each passenger train, McDonald v. Chicago, etc., R. Co., 26 la. 124. Upon 
the facts stated it seems that the plaintiff, when she presented herself at the 
station, became entitled to the rights of an expectant passenger. The de- 
fendant clearly failed to afford her due accommodation. It now sets up its im- 
proper failure to open and light the waiting-room as the basis of its contention 
that when the plaintiff entered therein she became a trespasser, simply because 
the door was unlocked by one not an agent of the company. But no party may 
set up his own wrong as a part of his case. 4 Inst. 279. The defendant’s 
contention, therefore, properly fails. 


CONSTITUTIONAL LAw — DuE Process oF Law — RIGHT OF STOCK- 
HOLDERS TO ELEcT DirEcToRS.—A minority stockholder prayed for a decree 
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enjoining the Equitable Life Assurance Society from amending its charter so as 
to allow its policy holders to elect twenty-eight out of fifty-two directors. Held, 
that the right to influence the management of a company by the selection of its 
directors is a property right, of which the amendment coal deprive the plain- 
tiff without due process of law, and that the motion should therefore be granted. 
Lord v. Equitable, etc., Society, tog N. ¥. App. Div. 252. 

This decision is an affirmation of the decision in the lower court, which was 
favorably commented upon in 19 HARV. L. REv. 62. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS — FREEDOM OF CONTRACT: 
EMPLOYMENT OF UNION Labor. — fe/d, that Section 171a of the New York 
Penal Code, which declares it to be a misdemeanor to require as a condition of 
employment that the employee shall not belong to a labor organization, violates 
the state constitution and the Fourteenth Amendment to the Federal Constitu- 
tion by infringing the right of contract. People v. Marcus, 34 N.Y. L. J. 1149 
(N. Y., App. Div., Dec., 1905). See NOTES, p. 368. 


CONSTITUTIONAL LAW— PRIVILEGES AND IMMUNITIES: CLASS LEGISLA- 
TION — CLASSIFICATION OF CITIES. — He/d, that a New York statute, regulat- 
ing employment agencies in cities of the first and second classes only, does not 
conflict with the “equal rights” clause of the Fourteenth Amendment to the 
Federal Constitution. People ex rel. Armstrong v. Warden, etc., of the City of 
New York, 183 N. Y. 223. 

For a discussion of the constitutional _— permitting such classification, 
see 16 Harv. L. REv. 59. The case adds one more instance to those in which 
statutory regulation may discriminate between localities. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — DELEGATION OF LEG- 
ISLATIVE POWER. — An ordinance restricting gambling was passed by a county 
board of supervisors in pursuance of statutory authority empowering it to make 
local police regulations. He/d, that the legislature may properly delegate such 
legislative power to county boards. Hawaii ex rel. County of Oahu v. Whit- 
ney, Sup. Ct of Hawaii, Nov. 24, 1905- 

The exception in favor of — self-regulation to the maxim that legis- 
lative power may not be es is here extended to quasi-municipal cor- 
porations such as counties. For a discussion of the tendency to limit the 


application of the maxim and to expand the exception, see 19 Harv. L. 
REV. 203. 


CONTRACTS — CONSIDERATION — UNILATERAL CONTRACT TO PERFORM A 


LEGAL Duty. — The defendant and the plaintiff exchanged promises, the de- 
fendant to contribute a certain sum per week to the support of the child of 
himself and the plaintiff, the plaintiff to vacate a certain alimony order. The 
defendant was the husband of the plaintiff, and was previously bound in law to 
do all that he promised. The plaintiff fully performed her side of the bargain, 
and now brings this suit for a breach by the defendant. The defendant con- 
tends that the contract is void for lack of consideration. He/d, that though the 
defendant’s promise was no consideration for that of the plaintiff, she may, 
under the circumstances, enforce his promise against him. Ward v. Goodrich, 
82 Pac. Rep. 701 (Colo., Sup. Ct.). 

To render a bilateral agreement binding the promises exchanged must be, 
reciprocally, adequate consideration. Lingenfelder v. The Wainwright Brew- 
ing Co., 103 Mo. 578. By the great weight of authority, also, neither a promise 
to perform a legal duty already owed to the promisee nor actual performance 
thereof is sufficient consideration for the reciprocal promise of the promisee. 
Foakes v. Beer, 9 App. Cas. 605. Tried by these principles, the bilateral agree- 
ment in the case at ate was bad. It seems clear, however, that in a unilateral 


agreement consideration need move only from the promisee, since the doing of an 
act requires no consideration. See WILLISTON’s WALD’s POLLOCK ON Con- 
TRACTS 208. Where performance of the bilateral contract is to take place in 
the immediate future, the reciprocal promises may also constitute cross offers to 
a pair of unilateral contracts. In such a case immediate performance, where 
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such is consideration, may complete a binding unilateral contract, irrespec- 
tive of the fact that neither the promisor’s promise nor even his performance 
would have constituted good consideration for the bilateral agreement. The 
case under discussion may be explained on these grounds. — 


CoPYRIGHT — INFRINGEMENT — RIGHTS OF ASSIGNEE OF COMMON LAW 
CopyriGat. — An artist sold to the plaintiff the exclusive right to reproduce 
one of his paintings. The plaintiff then took out a statutory copyright, and 
published photographic copies of the original, each bearing upon its face the 
notice of copyright. The original was never so marked. The defendant was 
printing lithographic copies of the painting. He/d, that he may be enjoined. 
Werckmeister v. American Lithographic Co., 34 N. Y. L. J. 991 (U.S.C. C., 
S. D., N. Y., Dec. 1905). 

An artist has two distinct property — in his paintings : first, the ownership 
of the physical substances; and, secondly, his common law copyright, consistin 
of the exclusive privilege of making copies until publication by him. It is we 
settled that he may assign this common law copyright, and that this assignment 
carries with it the right to secure the usual statutory copyright, even though the 
title to the pos itself is retained by the assignor. erckmeister v. Pierce 
& Bushnell Mfg. Co., 63 Fed. Rep. 445, reversed on another ground, 72 Fed. 
Rep. 54. This branch of the case, therefore, is unquestionably sound. Upon 
the further question, as to whether it is necessary for the protection of the 
assignee that the notice of copyright should be upon the original as well as 
upon the copies, there is a conflict of authority, due to a very ambiguous phrase 
in the statute. U. S. Rev. St., Act of June 18, 1874, c. 301, § 1. From the 
standpoint of statutory interpretation, the present decision, dispensing with the 
necessity of notice of copyright on the original, may perhaps be supported. 
From a practical standpoint, however, there is much to commend the opposite 
holding. Cf. Pierce & Bushnell Mfg. Co. v. Werckmeister, 72 Fed. Rep. 54. 
The purpose of the provision in the statute requiring notice on some visible 
portion of the copyrighted article is not only to warn persons that it is unlawful 
to make copies from the original, but also to warn —— that they cannot 
gain an absolute ownership. Cf. Burrow-Giles Lithographic Co. v. Sarony, 
111 U.S. 53. Inasmuch as a buyer of an original painting without such notice 
would be as likely to be deceived as the buyer of a copy, the requirement that 
notice should be affixed ought to apply to both. Cf King v. Force, 2 Cranch 


(U.S.C. C,) 208. 


CORPORATIONS — CHARTERS: GRANT — EXCLUSIVE RIGHTS: WHETHER 
GRANTED BY IMPLICATION. — A city contracted with a water corporation that 
the corporation should have a right to furnish water for thirty years, and that 
during that time the city would not grant the same right to any other person. 
Held, that this did not preclude the city itself from furnishing water within the 
specified period. Knoxville Water Co. v. Knoxville, U.S. Sup. Ct., Jan. 2, 


1906. 
For a discussion of the principles involved, see 16 Harv. L. REv. 68. 


CORPORATIONS — FOREIGN CORPORATIONS — LICENSE TAX UPON INTRA- 
STATE Business. — A statute of North Carolina imposed a license tax “ upon 
every meat packing house doing business in this state.” The plaintiff in error, 
a foreign meat packing corporation, shipped prepared products to its several 
storage plants in the state, from which the products were sold for intrastate 
consumption. Hed, that the plaintiff in error is liable for the tax under the 
statute. Armour Packing Co. v. Lacy, U. S. Sup. Ct., Jan. 8, 1906. 

It is well settled that a state may impose a license tax upon a foreign co 
ration as a condition of its doing business therein. Adlen v. Puliman’s Palace 
Car Co., 191 U.S. 171; see BEALE, FOREIGN Corp. §§ 509, 752. The main- 
tenance of a resident sales agency is “doing business ” within the meaning of 
these restrictive measures. Cone v. Tuscaloosa Mfg. Co., 76 Fed. Rep. 891. 
The principal question involved in the case at hand is whether the plaintiff in 
error was carrying on that kind of intrastate business intended to be affected by 
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the statute. A foreign meat packing company doing any dissimilar kind of 
business within the state could scarcely be held liable for the tax imposed. 
Nor, on the other hand, would it be reasonable to require that all the company’s 
activities must have been pursued within the state to bring it within the measure 
in question. The fair and natural interpretation of the Act is that every meat 
packing house must pay a license tax if any part of its characteristic business is 
carried on within the state. The general proposition, involved in the decision, 
that the selling of its products constitutes a part of any manufacturing business, 
is scarcely more than a mercantile truism, and brings the plaintiff in error 
clearly within the meaning of the statute. See Stewart v. Kehrer, 115 Ga. 184. 


CORPORATIONS — STOCKHOLDERS : INDIVIDUAL LIABILITY TO CREDITORS— 
FULL PAYMENT OF SHARES WITH PROPERTY. — Promoters, having options on 
a number of plants, with their good will, for $2,250,000, sold the property to a 
corporation, formed for the purpose of consolidation, at a valuation of about 
$5,000,000, paid in stocks, bonds, and some cash. The increased valuation was 
claimed to have been based on profits expected to be realized as a result of the 
pretended monopolization of the business. A New Jersey statute provided that 
stockholders were bound to pay unpaid shares whenever the capital was insuffi- 
cient to satisfy creditors, but also allowed property to be purchased and stock 
to be issued “to the amount of the value thereof” in payment as full paid stock. 
A suit was brought by the receiver of the corporation on behalf of its creditors 
to recover payment on the stock ostensibly issued in exchange for the plants. 
Held, that prospective profits are not to be regarded as property under the 
— See v. Heppenheimer, 61 Atl. Rep. 843 (N. J. Ch.). See NOTEs, 
P. 300. 


DEATH BY WRONGFUL ACT— DAMAGES IN STATUTORY ACTION — Loss 
OF PARENTAL CARE.— Under a statute allowing the personal representative of 
one killed by the wrongful act of another to sue for damages for the benefit 
of the widow and children, and providing that the sum recovered shall “ one- 
half thereof go to the husband or widow, and one-half thereof to the children, 
of the deceased,” the administrator sued. He/d, that damages for the loss to 
the children of the parental care of the deceased cannot be recovered. McCabe 
v. Narragansett Electric Lighting Co., 61 Atl. Rep. 667 (R. I.). 

Under Lord Campbell’s Act the amount recovered is apportioned among the 
beneficiaries in shares determined by the jury. Most American statutes provide 
that it be divided in the shares defined by the statute of distributions. Under 
either provision courts have almost unanimously allowed recovery for loss of 
parental care. St. Lawrence, etc., Ry. Co. v. Lett, 11 Can. Sup. Ct. 422; Tilley 
v. Hudson River R. R. Co., 29 N. Y. 252. In construing the second form of 
statute most courts have held that its purpose is to compensate each beneficiary 
for the particular injuries suffered. See Richardson v. New York, ete., R. R. 
Co., joe Mass. 85. The illogical operation thereby given to the statute, by allow- 
ing damages for the separate injuries of each beneficiary and then distributing 
the whole in arbitrary shares among all the beneficiaries, has led some courts 
to adopt as the measure of recovery the amount which the deceased would 
probably have added to his estate. See Railroad Company v. Barron, § Wall. 
(U. S.) 90, 105; Chicago, etc., R. R. Co. v. Woolridge, 174 Ill. 330, 336. Even 
courts which adopt this latter view have inconsistently allowed recovery for loss 
of parental care. Jttner Brick Co. v. Ashby, 198 Ill. 562. The Rhode Island 
statute is so scantily worded as to leave in doubt the theory upon which recov- 
ery is based. Granting that the measure of recovery is the amount which the 
deceased would have added to his estate, as the court holds, damages for loss 
of parental care are clearly excluded. 


DoMICILE — HUSBAND AND WIFE: POSSIBILITY OF SEPARATE DomI- 
CILES. — The plaintiff was deserted by her husband, who is domiciled in West 
Virginia, and she thereupon removed to New York. She brought suit in the 
federal court for alienation of .affections against the defendant, a citizen of 
West Virginia. He/d, that a deserted wife may acquire a separate domicile 
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from her husband, and that the court therefore has jurisdiction because of the 
diversity of citizenship of the parties. Gordon v. Yost, 140 Fed. Rep. 79 (U.S. 
Cc. C., N. D., W. 

The conceptions of domicile and citizenship have been closely assimilated in 
this country by the Fourteenth Amendment to the Constitution providing that a 
citizen of the United States shall be a citizen of the state where he lives. See 
Dougherty v. Snyder, 15 S. & R. (Pa.) 84. The domicile of a wife at common 
law is that of her husband. For the purpose of bringing suit for divorce, how- 
ever, she can acquire a separate domicile, this exception being necessary to 
prevent condonation of the husband’s offense. Ditson v. Ditson, 4 R. 1. 87. 
Some authorities allow her this right under other circumstances. See Dutcher 
v. Dutcher, 39 Wis. 651,659. The courts of one state, indeed, have abandoned 
the general rule altogether on the ground that a wife being sud juris may for 
all purposes acquire a domicile of her own. Shute v. Sargent, 67 N. H. 305. 
This extension seems on the whole to be ill-advised. The interests of the wife 
are protected if she is allowed to acquire a separate domicile whenever she seeks 
to terminate the marriage relation. Under all other circumstances the salutary 
rule based on the wife’s duty to live with her husband should prevail. See 
Dolphin v. Robins, 7 H. L. Cas. 390; Greene v. Greene, 11 Pick. (Mass.) 410. 


EJECTMENT — DISSEISIN REQUISITE TO MAINTAIN ACTION — ENCROACH- 
MENTS ABOVE SURFACE. — A telephone company strung a wire over plaintiff's 
land without authority. He/d, that ejectment lies to compel the removal of the 
oe v. Frontier Telephone Co., tog N. Y. App. Div. 217. See NoTEs, 
P- 3 


EQUITY — JURISDICTION — RESTRAINT OF PoLice. — The plaintiff was pro- | 
prietor of a “ Raines Law”’ hotel and held a liquor license. A police captain 
stationed an officer before the establishment with orders to warn all persons 
about to enter that it was a disorderly house subject to raid at any moment and 
all persons found therein would be arrested. The plaintiff filed an affidavit de- 
nying that it was a disorderly house and prayed an injunction against the vol- 
untary giving of such information by the officer. He/d, that equity will not 
issue such an order, as it would be an unwarrantable interference with the duty 
of the police to prevent crime. Delaney v. Flood, 183 N. Y. 323. 

As damage in this case would be “tn, sop equitable relief should be granted 
unless contrary to public policy. The liquor traffic at best is fraught with grave 
public dangers and needs constant supervision to keep it within the law. Equity 
should not interfere with the police so as to paralyze this arm of public security 
or weaken a wholesome exercise of its powers. Prendorill v. Kennedy, 34 
How. Pr. (N. Y.) 416. If equity granted this injunction and the charges proved 
true, it would have aided the commission of a crime. Cf Stermanv. Kennedy, 
15 Abb. Pr. (N. Y.) 201. Considering the conflicts between executive and jdt. 
cial departments that would arise, the discretion necessarily vested in the police 
from the responsible character of their duties to prevent crime, the respect due 
the exercise of such discretion by other tribunals, and finally equity’s reluctance 
to interfere with criminal proceedings, it is submitted that this is one of those 
cases where the right of the individual must yield to that of the public, and that 


chancery should in its discretion refuse jurisdiction. Gilbert v. Mickie, 4 Sandf. 
Ch. (N. Y.) 357. 


EsTopPEL BY DEED— TITLE BY ESTOPPEL: UNDER QUITCLAIM DEED. — 
The defendant Monahan gave the petitioner a quitclaim deed with a covenant 
of special warranty against all persons claiming under him. Title to the land 
was in R, from whom Monahan had undertaken to procure a conveyance through 
himself to the petitioner. Subsequently he did obtain a deed to himself from R. 
Held, that the after-acquired title passes from the grantor to the grantee, since 
the intention of the parties was to transfer the true title by the quitclaim deed. 
In re Whitman, 33 Banker & Tradesman 2734 (Mass. Land Ct.). 

The American doctrine of estoppel by deed, limited to conveyances with 
covenants of warranty, applies to a quitclaim deed only if it purports to convey 
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the true title and not merely the grantor’s present interest. Hanrick v. Patrick, 
119 U. S. 156. Invariably, in order that title may pass by estoppel, the subse- 
er acquired paramount title must be from a source covered by the cove- 
nant; but in the present case the grantor did not claim under a title within the 
special warranty. Cf Bell v. Twilight, 26 N.H. 401. Furthermore, as the deed 
was not ambiguous, the court was in error in looking at extraneous evidence to 
find that the intention of the parties was to pass the true title. Muldoon v. 
Deline, 135 N.Y. 150. Since the covenant of warranty did not cover the source 
of the later-acquired title, which to the knowledge of grantor and grantee was 
in a third party, the effect of the decision is to make a quitclaim deed without 
warranty, and which on its face does not purport to convey the true title, operate 
precisely like a warranty deed so far as the passing of a subseqently acquired 
title to the grantee is concerned — an apparently unsound extension of the doc- 
trine of estoppel. 


EsToPpPEL — ESTOPPEL IN PAIS — DIFFERENT, BUT NOT INCONSISTENT, 
STATEMENT OF Position. — The plaintiff presented a check at a bank and 
was told that the drawer had instructed the bank not to pay it. The bank, 
when sued, offered to prove that the drawer had no funds on deposit when the 
check was presented. He/d, that the evidence is inadmissible, as the bank is 
estopped to set up a different defense from the one stated when payment was 
(Neb), First State Bank of Overton v. Stephens Bros., 105 N. W. Rep. 43 

eb.). 

It is difficult to find estoppel in this case. A necessary element of estoppel is 
reliance upon the representation. Lingonner v. Ambler, 44 Neb. 316. Had the 
plaintiff relied upon the representation, he would not have sued, for, if true, it 
would have defeated his action. Dykers and Van Alstyne v. The Leather 
Manufacturers’ Bank, 11 Paige Ss Y.) 612. Even if the bank were ——— 
to deny the representation, the offered evidence would be admissible, for show- 
ing that the drawer of.a check has no funds on deposit is not inconsistent with 
saying that he stopped Banks honor overdrafts. This 
peculiar doctrine of estoppel first appears in Nebraska in a dictum, following a 
dictum of the United States Supreme Court. Ballou v. Sherwood, 32 Neb. 666. 
The Supreme Court lays down the broad principle that if a party states one 
reason for his conduct during the transaction, he is estopped to introduce an- 
other at the trial. Raz/way Co. v. McCarthy, 96 U. S. 258. <A series of New 
York cases are cited by the Supreme Court holding that a bailee, after claiming 
title in himself, cannot set up his lien for charges when sued for conversion. 
The cases are plainly right in holding the lien forfeited; but they fail to support 
the broad principle which the court bases upon them. Unfortunately, the dic- 
tum has been followed literally in several states. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY OR AGAINST — 
EXECUTORSHIP DISTINGUISHED FROM A TRUST. —A testator bequeathed all 
his property to his wife and daughter and appointed his wife sole executrix. 
The daughter, the present plaintiff, who was one year old at the time of her 
father’s death, attained her majority in 1876. Though she was not ignorant of 
the provisions of the will, this action against her mother’s executors for an ac- 
counting was not brought until 1903. edd, that the action is statute-barred. 
In re Mackay, [1906] t Ch. 25. 

All executors except those who are express trustees are protected by the 
Statute of Limitations (37 & 38 Vict. c. 57, § 8). Jn re Rowe, 58 L. J. Ch. 703. 
An executor can become an express trustee, apart from the provisions of the 
will, only by his own declaration that he holds in trust. Jn re Davis, [1891] 
3 Ch, 119. The question arises whether the disability of a legatee, arising from 

is infancy, will make the executor an express trustee by force of the will. In 
such a case, an executor has been held a trustee within the purview of a statute 
defining the powers of a trustee for an infant. /n# re Smith, 42 Ch. D. 302. 
But that case should not be deemed controlling, since it merely involved an 
interpretation of the provisions of the Conveyancing Act. Moreover, the word 
trustee is often used in a loose sense to include executors, while the Statute of 
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Limitations in question has been held to run in favor of all executors not express 
trustees. Jn re Barker, [1892] 2 Ch. 491. Moreover, the view would 
seem to make all executors and administrators trustees for legatees under dis- 
ability, a position for which no authority has been found. Cf Ju re Davis, 
supra. 


JUDGMENTS — COLLATERAL ATTACK — ATTACK ON PROBATE DECREE FOR 
WANT OF JURISDICTION. —In Wisconsin a statute provided that when any 
— should die intestate leaving property within the state, the county court 

aving jurisdiction should grant administration. A county court issued letters 
of administration to the plaintiff; but upon his bringing suit for causing the | 
death of the intestate, the defendant alleged that such court had acted without 
jurisdiction since the deceased left no property within the state. He/d, that the 
finding of the county court cannot be thus grapes | impeached, and that, 
moreover, there are sufficient facts to uphold its jurisdiction. /ordan v. Chi- 
cago, etc., Ry. Co., 104 N. W. Rep. 803 (Wis.). 

An alleged judgment of the court of a sister state can always be attacked col- 
laterally on the ground that such court was without jurisdiction. The reason 
generally given is that under such circumstances there exists no valid judgment 
entitled to recognition. See Zhompson v. Whitman, 18 Wall. (U.S.) 457. 
This reasoning has been applied to alleged judgments of domestic courts. 
ae v. Crawford, 70 N. Y. 253; but see, as to surrogates’ courts, 
N. Y. Code Civ. Proc. § 2473. Under this theory any judgment should 
be assailable for lack of jurisdiction, See Pollavd v. Wegener, 13 Wis. 569. 
Hence at common law a probate decree for the . ministration of the estate of 
a living person may be collaterally impeached. .S ott v. McNeal, 154 U. S. 34. 
Of such an estate, it is evident that no probate ccurt whatever can have juris- 
diction. But by the great preponderance of authority other domestic judgments 
of a — court of general jurisdiction, usually including probate decrees, 
cannot be questioned except by a direct proceeding for the purpose, unless their 
invalidity appears upon the record. Cook v. Darling, 18 Pick. (Mass.) 393. 
Their very validity is conclusively presumed as against collateral attack. The 
illogical difference in treatment between a domestic and a foreign judgment may 
be justified by the demand for a stable system of justice and by the comparative 
ease with which a domestic judgment can be directly overthrown. 


JUDGMENTS — SETTING ASIDE AND VACATING JUDGMENTS — VACATION 
OF JUDGMENT OF DIVORCE AFTER DEATH OF A PARTY.—A husband pro- 
cured a decree of divorce against his wife. After his death the wife moved 
to have the decree set aside on the ground that the court acted without com- 
petent jurisdiction, and gave notice of this motion to his executors. Held, 
that the decree should not be set aside. Dwyer v. Nolan, 82 Pac. Rep. 
746 (Wash.). 

Some courts hold that a decree of divorce is final and can never be set aside 
because of the extensive collateral effect on third parties. Parish v. Parish, 
9 Oh. St. 534. But the general rule is that a judgment in a divorce suit, like 
that in any other, will be vacated on a proper application showing good cause. 
Johnson v. Coleman, 23 Wis. 452. However, since divorce involves a personal 
relation, the courts, after the death of either party, will entertain no proceedings 
looking to the further settlement of the right of divorce fer se. O'Hagan v. 
Executor of O’ Hagan, 4 lowa 509. But when property rights are dependent 
upon the validity of the decree, it is held to be open to review. Rawlins v. 
Rawlins, 18 Fla. 345. The proper method of procedure, however, is not to 
move in the same cause and give notice to the executor, but to sue out an origi- 
nal bill joining as defendants the executor, heirs, and all others in interest. 
Watson v. Watson, 1 Hun (N. Y.) 267. The plaintiff’s error, therefore, was 
in failing to use this method of procedure. 


LANDLORD AND TENANT — COVENANT IN LEASE — RIGHT OF THIRD 
PARTY UNDER COVENANT TO REPAIR. — The defendant demised an unfur- 
nished house to the plaintiff's husband, without any covenant to repair, but 
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later agreed with him to repair the kitchen floor. The defendant failed to re- 
pair, and the. plaintiff was injured by reason of the defect. Hée/d, that the 
x has no cause of action against the defendant. Cavalier v. Pope, 43 

T. R. 475 (Eng., C. A., Aug. 9, 1905). 

In general the duty of a landlord to put the demised premises in safe condi- 
tion rests solely upon special contract, unless the particular circumstances of 
the case are sufficient to raise that duty independently. Witty v. Matthews, 
-2 N. Y. 512. Where the landlord is.under no mye to make the — safe, 

e is not ip nme: for injuries caused during the term by a defect therein, 
even though the premises were defective when let, unless the defect were pecul- 
iarly within his knowledge. Lane v. Cox, [1897 1 Q. B. 415; Robbins v. Jones, 
15 C. B. N.S. 220. Even where the landlord has covenanted to repair, he is 
not in general liable in tort for injuries caused by his breach of covenant, since 
ordinarily such breach is not negligence. Sanders v. Smith, 5 N. Y. Misc. 1; 
Tuttle v. Gilbert Mfg. Co., 145 Mass. 169. But if, by reason of the failure to 
repair according to the covenant, the premises become a public nuisance, and 
one of the public is injured thereby, then, to avoid circuity of action, the injured 
party may be allowed to proceed directly in tort against the landlord. See 
City of Lowell v. Spaulding, 4 Cush. (Mass.) 277. In the principal case no 
public nuisance was created, nor was the plaintiff a party to the covenant ; con- 
sequently she could not recover. Cf. Sterger v. Van Sicklen, 132 N. Y. 499. 


LANDLORD AND TENANT —EsTopPEL oF TENANT TO DENY LANDLORD'S 
TITLE. —A dispute arose between A and the plaintiff concerning the pres- 
ent right to certain land. The defendant, who had entered into possession 
under a lease from A, to avoid a threatened ejectment by the plaintiff, accepted 
a lease for years from him, though he continued also to hold under A. After 
expiration of the term demised by the plaintiff, he remained in possession as A’s 
tenant, paying no rent to the plaintiff, or otherwise acknowledging him as land- 
lord, though he did no affirmative act to terminate the tenancy. The plaintiff 
sued out a writ of distress for rent from the expiration of the term demised by 
him. He/d, that he cannot recover. Hodges v. Waters, 52 S. E. Rep. 161 
(Ga.). See NOTES, p. 375. 


LEGACIES — LAPSED BEQUESTS — APPLICATION OF STATUTE PREVENTING 
Lapse. —A statute provided that when any estate should be bequeathed to a 
child of the testator and such child should die during the testator’s lifetime, 
leaving a descendant who should survive the testator, such legacy should not 
lapse but should vest in the surviving descendant of the legatee. A testator, by 
his will, directed the payment of $500 “to each of my children.” edd, that 
the surviving child of one of the testator’s children who had died, as the testa- 
tor knew, before the making of the will, is not entitled to $500. Pimel v. 
Betjemann, 183 N. Y. 194. 

This decision reverses that of the lower court, which was adversely commented 
upon in 18 Harv. L. REv. 622. 


MARRIAGE — NULLIFICATION — ALIMONY PENDENTE LITE.— In an action 
brought by a wife against her husband to annul the marriage, the wife applied 
for alimony fendente lite. Held, that the application for alimony is incon- 
sistent with the plaintiff’s contention that the marriage is a nullity, and is 
ee denied. Jones v. Brinsmade, 34 N. Y. L. J. 829 (N. Y., Ct. App., 

lec. 5, 1905). 

In the i ll of a statute so ee rp the allowance of alimony Jendente 
“ite is generally not a matter of absolute right, but rests in the discretion of the 
court. Glasser v. Glasser, 28 N. J. Eq. 22. By the weight of authority it is 
necessary that the existence of the marriage relation should be admitted or shown 
as a prerequisite to the granting of alimony pendente lite. Collins v. Collins, 
80 N. Y.1. But a judgment annulling a marriage in effect declares that a valid 
—— never existed between the parties. Chase v. Chase, 55 Me. 21. 
The plaintiff in the case at hand denies the first prerequisite of her petition 
for alimony. Reason, therefore, as well as authority is opposed to granting her 
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application. Jeo v. Meo,2 N. Y. Supp. 569; Zaylor v. Taylor,7 Colo. App. 
549. .There is, however, authority for granting alimony Jendente lite to the 
wife in a suit by the husband to annul the marriage. Vroom v. Marsh, 29 N. J. 
Eq. 15. But that case is the converse of the present, since the party seeking 
alimony is the party who supports the validity of the marriage. 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — LIABILITY, AS 
OwNER, FOR TRESPASS OF ANIMALS.— Through the negligence of an em- 
ployee of the city fire department, a horse escaped from custody and trespassed 
upon the plaintiff's lawn. He/d, that the city is not liable, the conduct of the 
fire department being a governmental function. Two justices dissented. Cun- 
ningham v. City of Seattle, 82 Pac. Rep. 143 (Wash.). 

The non-liability of a municipal corporation for negligence in the administra- 
tion of purely governmental functions is well established. Whether this im- 
munity should extend to negligence in the construction and maintenance of 
buildings devoted to such functions is a subject of considerable conflict, though 
the weight of authority seems to be with the extension. Kelley v. Boston, 186 
Mass. 165; Gray v. Griffin, 111 Ga. 361; contra, Powers v. Philadelphia, 18 
Pa. Super. Ct. 621. The case above noted presents for the first time, it is be- 
lieved, the question whether that absolute liability which the common law 
imposes for trespasses of animals should rest upon a municipal corporation 
owning such animals only in connection with governmental activities. No rea- 
son is perceived why authorities which extend the municipality’s immunity to the 
negligent maintenance of public buildings should not further extend it to include 
the present facts. It is the general tendency of western jurisdictions, moreover, 
to deny the application to their conditions of the common-law doctrine relative 
to absolute liability for the trespass of animals. Wagner v. Bissell, 3 la. 396. 
And § 2546 of the Washington General Statutes of 1891 contains a provision 
looking in the same direction. But it would seem that public policy is suffi- 
ciently satisfied by such a limitation of the municipality’s immunity as would 
exclude this case. 


PARENT AND CHILD — PARENT’S RIGHT TO CusTODY — JUVENILE CouRT 
Acts. — The county court was authorized by statute to commit to certain state 
homes for children any delinquent child. A — child was defined as any 
child under sixteen years of age who violates any law, is incorrigible, knowingly 
associates with thieves, vicious, or criminal persons, is growing up in idleness 
or crime, etc. The son of the petitioner was committed to a home for boys 
during his minority, or until he should be legally discharged, for having com- 
mitted two criminal assaults. The father brought a writ of habeas corpus on 
the ground that the commitment was unconstitutional, and proved that he could 
provide a good home for the child. edd, that the detention is illegal. People 
v. McLain, 38 Chi. Leg. N. 166 (IIl., Sup. Ct. Dec. 20, 1905). See NoTEs, 
P- 374- 

PARTNERSHIP — DISSOLUTION AND WINDING-UP — RECEIVER’S COMPEN- 
SATION AS SUBJECT TO SET-OFF. — The defendant, a partner in a firm, had 
been appointed receiver thereof on the usual terms. The partnership accounts 
showed that the defendant was an insolvent debtor to the firm for £1400. The 
master had allowed him {£280 ior his remuneration as receiver, which it was 
contended should be set off against the debt the defendant owed to the partner- 
= Held, that the defendant is entitled to his compensation as receiver 
without regard to this debt. Davy v. Scarth, [1906]1 Ch. §5. 
In order to have a cancellation of obligations by set-off, both of such obliga- 
tions must have arisen between the immediate parties to the action or their privies. 
See WATERMAN, Law OF SET-OFF, Ist ed., § 133. In the present case the court 
failed to find that the obligations had so mutually arisen because of the interven- 
tion of the court itself in appointing the defendant as receiver. After his ap- 
pointment the defendant was an officer of the court. The court, then, having 
sanctioned this arrangement, became honorably responsible for the payment of 
his compensation, irrespective of any debts which the defendant owed to the part- 
nership as an individual. On a similar principle it has been held that when a 
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receiver sues in his representative capacity for the purchase price of property 
sold, the purchaser cannot set off a private debt due from the receiver even to 
the extent of the latter’s commissions from the sale. Polk v. Coal & Minin 
Co., 91 Ia. 570. Though the present case is supportable on the court’s 
reasoning, it would seem that the set-off might have been allowed, as both 
obligations may be considered, for all practical purposes, to have arisen between 
the same parties. Jn re Union Bank, 37 N. J. Eq. 420. 


PARTNERSHIP — NATURE — PARTNERSHIP FOR SINGLE TRANSACTION. — 
The plaintiff, the defendant, and two others agreed among themselves to pur- 
chase jointly a certain piece of real estate, taking title in the defendant’s name, 
to resell it and to divide the profits. The plaintiff procured a purchaser, 
but the defendant refused to convey at the price offer2d, whereupon the plaintiff 
brought this action at law. He/d, that the agreement between the parties 
created a partnership, and that the plaintiff's remedy is therefore in equity to 
terminate — relation and for an accounting. Mitchell v. Tonkin, 109 N. Y. 
App. Div. 165. 

The entering together as joint principals upon a continued series of trans 
actions constituting a course of business would generally be held sufficient to 
constitute a partnership. Chester v. Dickerson, 54 N. Y.1. A certain degree. 
of complexity and continuity should characterize the relation. This may plainly 
be present, although the dealings are to be with respect toa single res, as where a 
tract of land is to be bought, subdivided, and retailed. Wénstanley v. Gleyre, 
146 Ill. 27. But if the agreement is for a simple transaction, as for a purchase 
and sale in gross, it seems unnecessary to find a partnership and to annex the 
consequences of that relation. Clark v. Sidway, 142 U. S. 682; see Gottschalk 
v. Smith, 156 Ill. 377. Yet, as this distinction is not often taken, the present 
case has the support of most of the authorities. See Yeoman v. Lasley, 40 
Oh. St. 190; Spencer v. Jones, 92 Tex. 516. 


QuaAsI-CONTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT 
CONTRACT — PAYMENT OF TAXES BY LEssoR.— Under a lease of land, 
without buildings, the lessor covenanted to save the lessee harmless for all taxes 
upon “said premises.” The lessee subsequently erected buildings, which were 
to be his own property. The lessor paid the tax, assessed as an entire tax, on 
land and buildings, and sought to recover from the lessee the proportion assessed 
“© Ms the latter’s buildings. He/d, that he can recover. Phinney v. Foster, 
189 Mass. 182. 

The court interpreted the covenant to save harmless to apply only to the lot, 
so that, as between lessor and lessee, the tax on the buildings was intended to 
be borne by the lessee. Yet, since the tax was not apportionable, the latter 
resisted the claim because no legal liability towards the city existed against 
him. But payment of the tax released the lien on the lessee’s buildings — his 
property was bound, though not he personally. Cf Mass. R. L. c. 12, § 60 and 
c. 13, § 35; McGee v. Salem, 149 Mass. 238. -The plaintiff thus brought him- 
self within two well recognized doctrines of quasi-contracts : recovery for satis- 
faction of the defendant’s obligation (here a real one) to redeem the plaintiff's 
property from an encumbrance referable to the defendant’s non-payment; and 
secondly, for payment of a claim which in justice, as between the parties, was 
owing from the defendant. KEENER, QUASI-CONTRACTS c. 9. So, recovery 
has been allowed for taxes for which the defendant was not personally liable 
but which he expressly es to pay. See Lageman v. Kloppenburg, 2 E. D. 
Smith (N. Y.) 126. And similarly, in an analogous case, when there was no 
statutory provision for apportionment of taxes between the tenant by dower 
and the reversioner, an equitable apportionment has been enforced. Gra- 
ham v. Dunigan, 2 Bosw. (N . Y.) 516; see also Linden v. Graham, 34 Barb. 
(N. Y.) 316. Of course, payment of taxes by a volunteer gives no right to 
reimbursement. 


RESTRAINT OF TRADE— CONTRACTS TO EMPLOY ONLY Union Men — 
Va.ipity. — He/d, that a contract between an employer, union laborers, and 
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their labor union, which provided that only members of the union in good stand- 
ing should be employed or should continue in employment, is valid, and a note 
given by the employer to secure his performance is collectible. Two judges 
dissented. Jacobs v. Cohen, 183 N.Y. 207. See NOTES, p. 368. 


SALES — CONDITIONAL SALES — RISK oF Loss. —A horse was sold and 
delivered on condition that the vendor should retain title until he received pay- 
ment in full. The horse died without fault of the vendee before part of the 
purchase price became due. e/d, that the vendor may recover such balance. 
Lavalley v. Ravenna, 62 Atl. Rep. 47 (Vt.). 

On the question involved in this case there is a sharp conflict of authorities. 
Cf. Tufts v. Griffin, 107 N. C. 47; Bishop v. Minderhout, 128 Ala. 162. The 
present decision, however, is supported by the weight of authority and seems 
correct on principle. See 14 Harv. L. REv. 626. In the ordinary conditional 
sale the — import of the agreement is that the buyer shall immediately 
receive all of the incidents of ownership except the bare legal title. He obtains 
not only the possession but also the use and enjoyment of the commodity sold. 
If he refuses to make the stipulated payments, he is liable in an action for 
goods sold and delivered. Smith v. Aldrich, 180 Mass. 367. Similarly, the 
seller cannot, by refusing to receive the money due, repudiate the transac- 
tion and limit his liability to a personal action. See Carpenter v. Scott, 
13 R. I. 477, 479. As the parties have in mind the same results that 
would be attained by a transfer of title and a ee back to the seller, 
the legal results should be the same if possible. The transaction is ac- 
cordingly regarded as executed rather than executory. See 9 Harv. L. 
REv. 106, 109. Reason and consistency with the mortgage analogy plainly 
require that the risk should follow the beneficial ownership rather than the 
security title. 


SALES — TITLE OF Goons SuBJECT TO BILL oF LADING— ATTACHMENT 
oF GooDs IN POSSESSION OF BAILEE. — A consignor took a bill of lading to 
his own order and pledged it. His creditor later attached the goods in the 
possession of the carrier. He/d, that the pledgee’s lien prevails over the 
attachment. Kentucky Refining Co. v. Bank of Morilton, 89 S. W. Rep. 492 
(Ky.). See Nores, p. 370. 


SALES — TITLE OF GOODS SUBJECT TO BILL OF LADING — CONSIGNMENT 
TO BuyER: DRAFT FOR MORE THAN CONTRACT PRICE. — Under a contract 
of sale the defendant shipped flour to the plaintiff. The bill of Jading, made 
out to the plaintiff as consignee, was sent to a bank, with a draft attached for 
a sum larger than the contract price. The plaintiff sued the defendant for 
breach of contract, attaching the flour as the property of the defendant, in order 
to gain jurisdiction over the defendant, who was a non-resident. The defend- 
ant moved to dissolve the attachment on the ground that title to the flour was 
in the plaintiff. Ae/d, that as the defendant had indicated intention to retain 
title by sending the bill of lading to the bank, he is still the owner. Greenwood 
Grocery Co. v. Canadian, etc., Co., 52S. E. Rep. 191 (S. C.). 

In this class of cases the seller clearly indicates an intent to retain some 
control over the property when he forwards the bill of lading and a draft 
together. The court holds, on the common law theory, that the bill of lading 
is mere evidence of the intent of the parties; and as that evidence is rebutted in 
the present case, the title never passed from the seller. The mercantile theory 
is that the title follows the form of the bill of lading, so that here the buyer 
would have title, while the seller retains a lien by his possession of the bill. 
See 18 Harv. L. REv. 307. The latter theory, though comparatively modern. 
is generally preferable, as it allows the purchaser or lender to rely with safety 
upon the form of the bill. However, it seems that, even by the mercantile 
theory, no title passed to the buyer on the peculiar facts of the present case. 
The consent of both parties is necessary for passing title; and here there can 
be IM no consent on the part of the buyer to accept a title encumbered 
by a lien for a sum greater than the contract price. 
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Tort — NEGLIGENCE — LIABILITY OF CONTRACTOR TO THIRD PARTIES. — 
Under a contract with county commissioners, a bridge company, knowing of 
latent defects in a bridge, turned it over to the commissioners, who opened it 
for public use. The plaintiff, a stranger to the building contract, in passing 
over the bridge sustained personal injuries due to the latent defects. Ae/d, that 
the bridge company is liable to the plaintiff for the injuries suffered. Casey v. 
Hoover, 89 S. W. Rep. 330 (Mo., Kansas City Ct. App.). Sée NoTEs, p. 372. 


WasTE — RIGHT OF LIEN-HOLDER TO BRING ACTION AT Law. — The 
defendant, being in possession of land upon which, as he knew, rested a heavy 
lien for unpaid taxes, removed a building, thereby rendering the real estate 
insufficient to answer for the assessments. He/d, that he is liable to an action. 
for waste at the suit of the county. Lancaster County v. Fitzgerald, 104 N. W. 
Rep. 875 (Neb.). 

An injunction against such waste as would impair the security has been 
obtained by a judgment creditor with a lien upon land, and by one who has 
levied an attachment before suit begun. /omes v. Britton, 102 N. C. 166; 
Camp v. Bates, 11 Conn. 50. The law which gives a lien must, to give it 
value, protect it from the danger of interference which may result in injury to 
the plaintiff. On the other hand, it has been frequently said that to support a 
common law action of waste, or in the nature of waste, a legal title is necessary. 
See Webd v. Boyle, 63 N. C. 271. Yet a mortgagee has been allowed to sue 
even in states where he secures only a lien upon the mortgaged property. Van 
Pelt v. McGraw, 4 N.Y. 110; Jackson v. Turrell, 39 N. J. Law 329. A 
lienholder possesses a substantial interest, so that at least where a defendant 
has, as in the principal case, knowingly impaired that security-interest by con- 
duct not in the ordinary enjoyment of the premises, he seems to have com- 
a a -? which should render him liable. See Yates v. Joyce, 11 Johns. 
(N. Y,) 136, 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


LIABILITY OF STOCKHOLDERS AS PARTNERS WHEN INCORPORATION IS 
DEFECTIVE. — A recent article attempts to place upon a reasoned basis this 
doctrine, which some courts have adopted as a desirable result. Are Defec- 
tively Incorporated Associations Partnerships? Francis M. Burdick, 6 Colum- 
bia L. Rev. 1 (Jan., 1906). The writer maintains that a creditor of a supposed 
corporation, upon discovering the a mere to be defective, can sue the 
stockholders as partners upon the principle by which a creditor of a partnership 
recovers against a dormant partner. Where shares of stock are issued but the 
attempt to incorporate fails, there is lacking no element necessary to a partner- 
ship in fact if “the common business is carried on with the capital thus con- 
tributed; by agents designated by the contributors in accordance with the will 
of the contributors and for their profit.” If these elements are present, the ab- 
sence of an “intention to incur the liabilities of partners . . . does not prevent 
the existence of a partnership.” Professor Burdick denies that any reason ex- 
ists for applying the rule that the validity of a corporation shall not be attacked 
collaterally, in an action to charge the stockholders with partnership liability. 

The majority of the American decisions deny the existence of this general 
liability of stockholders as partners when incorporation is defective. See Bur-. 
DICK, PARTNERSHIP 34. That no such liability is incurred by stockholders 
who succeed in creating a corporation de facto seems now to be well estab- 
lished. Stout v. Zulick, 48 N. J. Law 599; Finnegan v. Noerenberg, 52 Minn. 
239. Professor Burdick’s argument against the application of the rule prohibit- 
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ing collateral attack upon the validity of a corporation de facto, seems to indi- 
cate that he regards even shareholders in a corporation de facto as partners ; 
and this view is expressly stated in his treatise on Partnership (pp. 33, 34). 
This statement, however, leads to the result that both a partnership in fact and 
a corporation de facto exist, in each of which the property acquired in the course 
of the business would vest. The writer’s test of a partnership quoted above 
seems also to be equally well satisfied whether or not the stockholders succeed 
in organizing a corporation de facto. 

Professor Burdick very a. points out the fallacy of assuming that a 
partnership in fact is not formed because the individuals associated intended 
not to incur the liability of partners. In his treatise (p. 15) he identifies the 
“ specific intent to form a partnership ” and the “specific intent to incur the lia- 
bilities of partners,” and decides that neither “is necessary to the existence of 
a partnership.” In the seen article he states that “the partnership relation 
cannot be instituted without the assent of the parties thereto.” Just what is 
meant by assenting to the formation of the partnership relation without spe- 
cifically intending its formation, is not clear. It is submitted that although it is 
not necessary that parties intend to incur partnership liability, it is necessary 
that they intend to form the relation which the law calls a partnership. The 
relations of shareholder to corporation and of partner to firm are each a distinct 
status ; each is a distinct relation in fact to which the law annexes certain rights 
and liabilities. The intention not to incur a certain form of liability for an act 
can no more enable a person entering into the partnership relation to escape the 
liability of a partner than it can enable a person entering into the marital rela- 
tion to escape liability for certain debts contracted by his wife. In each case 
the individual merely mistakes one of the legal consequences of his act of as- 
senting to enter into the relation; but because the law attaches to an act a con- 
sequence not specifically intended does not render it less necessary that the act 
itself be intended in order to give it any legal effect. Whether an individual 
assents to enter into the partnership relation is obviously a question of fact. 
The validity of Professor Burdick’s proposition requires this conclusion of fact: 
that an individual by the mere act of purchasing a share of stock in a concern 
engaged in business, which he honestly believes to be a corporation but which 
is in fact defectively incorporated, gives his assent to enter into the partnership 
relation. But the assent to enter into the relation of a voluntary arrangement for 
the purpose of carrying on business as associated individuals, as a question of 
fact, can hardly be spelled out of the mere act of an individual in purchasing 
stock in a going concern believed by him to be a corporation. The result of his 
act, if no corporation exists, may well be that no relation at all is created. 

Nevertheless, although neither a partnership in fact nor a corporation exists, 
it does not follow that stockholders and officers of a supposed corporation who 
have participated in the negotiation of a contract will not be liable thereon. 
The facts in such a case seem sufficient to imply a warranty of authority to act 
for the proposed corporation and to create liability for the breach thereof ac- 
cording to the general principle in cases where one assumes without authority 
to act as an agent. Seeberger v. McCormick, 178 Ill. 404; Trowbridge v. 
Scudder, 11 Cush. (Mass.) 83. See PARSONS, PARTNERSHIP, 4th ed., §§ 56, 57. 

It is much to be regretted that Professor Burdick in his article did not dis- 
cuss certain questions as to the nature of a corporation which are suggested by 
his conclusions. If the shareholders of a defectively incorporated association 
are partners in fact, they should have the rights as well as the liabilities of 
partners. Hence they should be able to sue as ‘partners. Jones v. Aspen 
Hardware Co., 21 Colo. 263. If the stockholders whose attempt to create a 
corporation has failed by reason of non-compliance with the terms of the stat- 
ute of incorporation are partners in fact, do the stockholders whose attempt 
succeeds continue a partnership in fact with merely certain attributes, including 
limited liability, annexed by the statute? See JAMES PARSONS, PRINCIPLES 
OF PARTNERSHIP, 2d ed., § 24. If this question be answered in the affirmative, 
inasmuch as a statute merely limiting liability can have no extra-territorial 
operation, the stockholders, remaining partners in fact, would be liable as such 
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for corporate acts done outside the state of charter. This result is reached in 
a Florida decision. Taylor v. Branham, 35 Fla. 297. Likewise an ultra vires 
act would seem to be impossible; the liability for an act exceeding the pro- 
visions of the charter would depend upon the principles determining a partner’s 
ability to bind the firm. The stockholders would enjoy limited liability only for 
acts done within the powers conferred by the charter; for acts done by them in 
excess of these powers they would remain liable as partners to an unlimited 
extent. This result, it is believed, has been reached by no decision. Upon 
this hypothesis as to the nature of a corporation, the doctrines that a corpora- 
tion has an existence outside the state of charter, and has the capacity to per- 
form legally unauthorized acts, would be at least superfluous ; the acts performed 
outside the state of charter or in excess of authority would be valid acts of a 
partnership. See MORAWETZ, PRIVATE CORPORATIONS, 2d ed,, § 748. 


PRINCIPAL’S LIABILITY TO THIRD PERSONS FOR AGENT’S DeECcEIT. — In 
the development of the law of agency numerous conflicting decisions have been 
reached as to the principal's liability for an agent’s deceit where there has been 
no authorization express or implied. Much of this confusion seems to have 
arisen from the tendency of the courts to take it for granted that the action of 
deceit is to be governed by the rules applying to contracts made by an agent 
rather than by those controlling in cases of tort. In presenting a careful exam- 
ination of the cases and working out a theory by which to test the decisions, a 
recent writer has helped to clarify the situation. Léadility for the Unauthorized 
Torts of Agents, by Wm. R. Vance, 4 Mich. L. Rev. 199 (Jan., 1906). 

Though the title to the article would indicate a broader scope, Professor 
Vance has confined his discussion mainly to actions for deceit. The question 
commonly arises in litigation for damages caused by the over-issue of stock 
certificates, or by the fraudulent issue of bills of lading. The agent of a corpo- 
ration, for example, having charge of the issue of certificates of stock, for his 
own purposes issues spurious certificates, which are presented to a bank as col- 
lateral for a loan. The officers of the bank, on being informed by the agent that 
the certificates are genuine, advance the money. Or, the agent of a railway 
company fraudulently issues a bill of lading without having received the goods 
described therein. This bill comes into the hands of an innocent indorsee for 
value, who upon the non-delivery of the goods brings an action of deceit against 
the company. In these cases there is no apparent authority given by the prin- 
cipal to do the acts complained of. Yet some states have allowed recovery on 
the ground that the agent had an apparent authority by his own representations, 
so that the principal is now estopped to deny lack of authority in him. Pro- 
fessor Vance in saying that there can be no estoppel against the principal based 
on an unauthorized representation of authority made not by himself but by the 
agent, makes a proper criticism of this reasoning.t On the other hand, the 
English doctrine, followed by the Supreme Court in the case of bills of lading 
and approved of in the case of fraudulent issue of stock, denies liability because 
of the absence of any authority whatever in the agent. Grant v. Norway, 10 
C. B. 665; see Friedlander v. Texas & Pac. Ry. Co., 130 U.S. 415. If any au- 
thority from the principal is necessary in order to create liability, these cases 
are supportable. Professor Vance, however, submits that since the act com- 
gained of is not contractual in its nature, but tortious, the question of liability 
should depend not upon authority conferred, or apparently conferred, but solely 
on whether the agent is acting in the course of his employment — the ordinary 
rule in cases of torts. 

The difficulty, then, is to determine whether the agent is in fact acting within 
the scope of his employment. In the case of the over-issue of stock it would 


1 The result in many of the cases may, however, be supported on the ground that 
the principal was negligent. See & WV. H.R. R. Co. v. Schuyler, 34. N.Y. 30. 
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appear to be amr} the duty of the agent to give just such information as that 
upon which the holder of the spurious stock has relied, since one of the chief 
urposes for which a corporation is organized is to enable the shares to be trans- 
erred freely. The very essence of such a certificate is an assurance to the 
world that it will be transferred on the books of the company upon the surren- 
der of the certificate. If a bill of lading is to be regarded simply as a receipt 
to enable the consignor to trace and receive his goods as an incident of trans- 
portation, a representation by the agent to third persons would be outside the 
scope of the employment and would not bind the principal. See C. WV. O. & 7. 
P. Ry. Co. v. Citizens’ National Bank, 56 Oh. St. 351. But in view of the wide- 
spread use of the bill of lading as a symbol of property, it seems better to regard 
it as analogous to a negotiable instrument, relied upon by third parties in much 
the same way as stock certificates. Professor Vance’s conclusions that the 
principal should be liable in both classes of cases seem, accordingly, correct. 
One limitation must, however, be made to the theory that the rules governing 
the principal’s liability for deceit by the agent are the same as those which gov- 
ern liability for any other tort. It should be noticed that deceit is an anomalous 
tort, since the situation created resembles that created when the agent makes a 
contract with a third party in that the latter acts upon a representation of the 
agent, and thus in a sense co-operates to cause the damage. See HUFFCUT, 
AGENCY, 2d ed., 12, 13. Consequently, though the question of the principal’s 
liability for the agent’s deceit does not depend primarily upon authority con- 
ferred as in contract, yet if it appears that the third party knew that the prin- 
* cipal had forbidden such a representation, he should not be allowed to hold the 
principal, because he is not dealing with the agent as agent, and hence is not 
deceived. See WV. Y. Life Ins. Co. v. Fletcher, 117 U.S. 519. 


NATURALIZATION. — An article by Henry Stockbridge is called forth by the 
recent Act of Congress denying citizenship to aliens of anarchistic inclinations, 
32 U.S. Stat. at L. 1222 (March, 1903), and by the rulings of two state courts, — 
one in New York, which declared that it would naturalize nobody unable to speak 
English, and one in Pennsylvania refusing to admit to citizenship anybody who 
could not prove that he had abstained from participation in the coal-strike 
riots. Zhe Law of Naturalization, by Henry Stockbridge, 17 Green Bag 
644 (Nov. 1905); 13 Am. Lawyer 419 (Oct. 1905). The author summarizes 
the history and present state of the law of naturalization, comments on its lax 
enforcement, and concludes that neither the statute nor the rulings above referred 
to were really extensions of the pre-existing law. Congress, under the clause of 
the Constitution giving it power to establish a uniform rule of naturalization, has 
enacted that every applicant for admission should prove that during the five years 
of his probation “he has behaved as a man of good moral character, attached 
to the principles of the Constitution of the United States, and well disposed to 
the peace and happiness of the same.” U. S. Rev. Stat. § 2165. It is to be 
noticed that the test in the revised statutes is objective. The applicant must prove 
that he has dehaved as one possessing the attributes mentioned. Mr. Stock- 
bridge is, therefore, not strictly accurate when he says that the statute requires 
the applicant actually to possess such attributes. It is true that in a Texas 
state court an applicant was rejected because his socialistic views as to the 
ownership of property were thought inconsistent with the Constitution, though 
no objection was raised to his behavior. See Ex parte Sauer, 81 Fed. Rep. 355 
(note). This case is, however, inconsistent with the result of a later case ina 
United States district court in the same state. See Re Rodriguez, 81 Fed. Rep. 
337. There an honest, industrious, and well-behaved Mexican was naturalized, 
though he could neither read nor write, and was “lamentably ignorant.” The 
court said of him that “ by his daily walk . . . he . . . emphasized his attach- 
ment to the principles of the Constitution,” thus plainly abandoning the sub- 
jective test. The statute of 1903 made the distinct advance of forbidding 


4 
q 

| 
i 
q 
R 
q 

\ 


BOOKS AND PERIODICALS. 393 


admission to those disbelieving in all organized government, whatever their 
behavior might be. 

So also in the case where the applicant was required to prove non-participation 
in a coal riot, it is questionable whether an extension of the law has not been 
made. Aman guilty of committing a felony has been held not a person of good 
moral character and attached to the Constitution. Re Spencer, 52 Saw. (U. S. 
C:C.) 195. Inthe same case there was a dictum that repeated lesser breaches of 
the law would have the same effect; but a single misdemeanor has apparently 
never before excluded a man from citizenship. Surely one instance a yielding 
to the common propensity for doing what the crowd does, is not necessarily be- 
havior incompatible with good character and a belief in the Constitution. 

Still more doubtful is the ruling that no one shall be naturalized unless he can 
speak oy tee That such persons would, as a rule, be undesirable citizens is 
true, but that they should be excluded under the statute is not clear. Obviously 
such a person may have ‘‘ behaved ” as required by the statute, — may even be 
of moral character, and may have, in fact, a greater knowledge of and be- 
lief in the principles of the Constitution in French or Hebrew than most suc- 
cessful English-speaking applicants. Why not, then, let him prove it if he can, 
and enjoy the privileges which the statute offers him, till the law is changed? 


“ AGENCY BY EsTOPPEL”: a Reply. Walter Wheeler Cook. 6 Columbia L. Rev. 
34. See 18 Harv. L. REv. 400. : 

ARE DEFECTIVELY INCORPORATED ASSOCIATIONS PARTNERSHIPS? Francis M. 
Burdick. 6 Columbia L. Rev. 1. See supra. : 

CasE OF NORTHERN ASSURANCE COMPANY wv. GRAND VIEW BUILDING ASSOCIA- 
TION, 183 UNITED STATES REPORTS, THE. Ashley Cockrill. Containing a good 
collection of authorities on the question of whether or not an insurance company 
is bound by provisions not in the policy. 13 Am. Law. 524. 

CONSTITUTIONAL PROVISIONS AGAINST Forcine SELF-INCRIMINATION. Henry 7. 
Terry. 15 Yale L. J. 127. 

DIVORCE IN THE TRANSVAAL. C. F, Rorke. Analyzing the rulings of the South 
African courts in regard to the law of domicile in divorce proceedings, and dis- 
cussing malicious desertion as a ground for divorce. 22 S. African L. J. 399. 

ENLARGEMENT OF A LIFE ESTATE BY AN ACCOMPANYING POWER OF Disvoss 
TION IN FEE. Anon. Full collection of authorities. 62 Cent. L. J. 25. 

FEDERAL REGULATION OF QUARANTINE. W. £. Walz. Maintaining that Congress 
has control over quarantine, so far as interstate and foreign relations are con- 
cerned, under the commerce clause of the Constitution. 4 Mich. L. Rev. 189. 

INTERESTS DETERMINABLE ON BANKRUPTCY. Anon. Discussing how far clause 
determining debtor’s interest in the event of ame 2 shall be good against 
creditors. An extensive review of English cases. 28 L. Stud. J. 8. 

IssuE OF CORPORATE STOCK FOR PROPERTY PURCHASED A NEW PHASE. Leonard 
M. Wallstein. 1 é Yale L. J. 111. 

Lack OF UNIFORM CONSTRUCTION OF SIMILAR LANGUAGE IN STATE AND FED- 
ERAL ConstITUTIONS. Walter H. Saunders. Pointing out the inability of the 
Supreme Court to reach cases where a state court declares a state statute uncon- 
stitutional. 1 (The) Law 298. 

Law As A CULTURE Stupy. Zdson R. Sunderland. 4 Mich. L. Rev. 18. 

Law oF NATURALIZATION, THE. Henry Stockbridge. 17 Green Bag 644. a 

LIABILITY FOR THE UNAUTHORIZED TorRTS OF AGENTS. William R. Vance. 
4 Mich. L. Rev. 199. See supra. 

Most NoTEworRTHY CHANGES IN STATUTE LAW ON POINTS OF GENERAL INTER- 
EST, THE. (Concluded.) Henry St. George Tucker. 13 Am. Law. 53. 

NoTes ON THE HIsTORY AND DEVELOPMENT OF THE ROMAN-DuTCH Law. 
XXXIII. /. W. W. Letting and hiring. 22 S. African L. J. 365. © 

PREPARATION FOR THE BAR. Lawrence Maxwell. 38 Am. L. Rev. 522. 

RECENT DEVELOPMENT OF THE DocrRINE IN TULK v. MOXHAY, A. Anon. Com- 
menting upon a case discussed in 18 Harv. L. REv. 608, and taking a view 
opposed to the one there advocated. 50 Sol. J. 123. 

RELATION TO EACH OTHER OF DIFFERENT ADMINISTRATORS OF THE SAME Dk- 
CEASED, THE. Thaddeus D. Kenneson. Maintaining that the fiction that an 
administrator continues the persona of the deceased is equally applicable where 
different administrators are appointed in several states. 6 Columbia L. Rev. 15. 


394 HARVARD LAW REVIEW. 


peat x ee OF YEAR 1904-1905. Henry St. George Tucker. 39 Am. 

ev. I. 

RIGHT OF ALIENS UNDER AMERICAN STATUTES GIVING A CAUSE OF ACTION FOR 
DEATH. Anon. Discussing the conflict of authority as to whether the provisions 
of Lord Campbell’s Act confer a right of action on aliens, and contending that 
they should. 1 (The) Law 358. 

SPIRIT OF THE COMMON Law. Roscoe Pound. 18 Green Bag 17. 

SYSTEM OF PROBATE CouRTS IN CONNECTICUT, WITH SOME SUGGESTIONS FOR 
ITS IMPROVEMENT, THE. James Kingsley Blake. 15 Yale L. J. 131. 


Il. BOOK REVIEWS. 


STUDIES IN THE CrviL Law, and its Relations to the Jurisprudence of England 
and America, with References to the Law of our Insular Possessions. By 
William Wirt Howe. Second edition. Boston: Little, Brown, and Com- 
pany. 1905. pp. xii, 390. 8vo. 

Judge Howe begins by saying: “ The American Lawyer of to-morrow should 
study the Civil Law for four reasons :” 

¢ Because modifications of that law obtain at present in Cuba, Porto Rico, 
and the Philippines ; in Louisiana, California, and New Mexico; in Lower Can- 
ada, Mexico, Central America, and South America. All of these are newly 
opened fields, as to the laws and customs in which capitalists from the older 
states seeking investment need advice. 

(2) Because one never knows one’s own system thoroughly until one places 
it in the parallel column and compares it line by line with another system. 

(3) Because the Common Law owes large debts to Justinian, and, as he 
knows best the value of words who knows their Latin origin, their history, and 
their component parts, so he knows best the meaning and value of law who 
knows its foundation and is familiar with its growth. 

(4) Because, by studying the old Civil Law, we lose something of our 
American arrogance. The discovery that not we but Gracchus first declared 
that a statute should contain but one object ; that Paul wrestled with the sub- 
ject of Contributory Negligence and evolved something very similar to the 
“ last-clear-chance ” doctrine ; that the Hadley v. Baxendale ruling was evolved 
and boiled down into the terse phrases of a codal article some centuries before 
that case: this is striking evidence of our debt to the jurisconsults. 

Judge Howe’s book presents the cullings made from a broad and thoughtful 
reading of the history of Rome and of its laws. Beginning with Pius Aeneas, 
it traces the development from the individual into the family, from the family 
into the gems, and from the gens into the city, showing the growth of the law as 
co-equal with that of the population. The city was at first governed by the 
Jus Civile, a law which the original gextes, who at first constituted the entire 
free population, created to apply to themselves alone. As the city’s commerce 
increased, and foreign merchants immigrated thither, the Praector Peregrinus 
was appointed and the Jus Gentium evolved to govern them. Then, as the old 
families or gentes gradually died away and were replaced by strangers, so the 
Jus Civile gradually died away and was replaced by the /us Gentium, which 
the author traces into the Amalfian Tables, and the Consolato del Mare, and 
then through Oleron, Wisby, and the Hanseatic Code into the famous Marine 
Ordinances of Louis XIV and the Code du Commerce of Napoleon. 

A discussion of the history of the Civil Law in England is followed by an 
account of its development to date in France, Germany, and the Americas. 
Our new insular possessions are governed by the Codes of Spain, which consist, 
at present, of a Civil Code enacted in 1889, a Commercial Code enacted in 1886, 
and a Code of Procedure enacted in 1881. 

Coming from history and generalities to questions of substantive law, Judge 
Howe deals rapidly with Persons, Property, Contracts, Successions, and Reme- 
dies, stress being laid, as it should be laid, upon Marital Rights, Contracts, 
and Descent and Distribution. It is to be regretted that the author, who is 
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peculiarly fitted for such a labor, did not, in the pursuit of this discussion, make 
use of parallel columns. These subjects are those regarding which the common 
law attorney is most likely to require information, and had this book laid down 
the Common Law on these subjects, point by point, and beside it placed the 
Civil Law on the same subject, point by point, and supplemented these compari- 
sons by notes showing the importance of the differences, it would have rendered 
a very valuable service to the profession. As it is, the differences are in some 
cases pointed out, in others left to be discovered by the reader. Only a few of 
the many that are suggestive and important can be remarked upon here. A 
contract is called by its proper name, to wit, a conventional obligation; an offer 
and acceptance, both duly communicated, are essential in both systems. At 
Common Law a gratuitous contract must be under seal, while at Civil Law 
a donation inter vivos must be by notarial act. In England the doctrine of 
consideration arose gradually and silently, and continued to grow, though repu- 
diated by Lord Mansfield; while in Louisiana, though the Code of 1808 did not 
consider a consideration necessary to support a parol promise, and Eustis, C. J., 
expressly repudiated the doctrine of consideration, it is still a healthy, hearty 
doctrine at present. Minors and infants are both without capacity to contract 
at Civil Law, but minors have the advantage over infants in that they can rid 
themselves of this disability in some cases by what is called emancipation. 
Duress of goods is expressly recognized as vitiating consent in Louisiana, a rule 
which does not seem to obtain at Common Law. (Anson, Contracts, 214.) 
Under Descent and Distribution or “ Succession,” attention is called to the fact 
that in both systems of law an intestate succession falls to the descendants, or, 
in default of them, to the ascendants, or collaterals, in substantial accordance 
with the rule laid down by Justinian. But the Civil Law limits the power of 
the testator by providing that a man leaving three or more children can dispose 
of only one-third of his estate. This provision, if enforced in the common law 
states, would in large measure prevent the amassing of colossal fortunes in 
the hands of a few by compelling their distribution at the passing away of each 
generation. 

These differences and the differences between prescription and the statute of 
limitations ; the law of Privileges ; the conception of a partnership as an entity ; 
the absence of distinctions between realty and personalty in Descent and Distri- 
bution ; the differences in the law of Mortgages, and the radically different land 
tenure ; the theory of immovables by destination, and the prohibition against 
trust estates, while they are in some cases referred to, are not collated and pre- 
sented in concise form readily accessible for future use. In this respect the 
author has wasted an opportunity. For practical utility, therefore, the value of 
the book is small. It is a book of a student and not of a practitioner. Yet in 
that very fact lies much of its charm. The style is quiet and uninterrupted b 
lists of cases stabbed into the text in support of each proposition. The boo 
is an essay breathing the calm of the library on a still night rather than a brief 
or a text-book exhaling the bustle of the office. j. B. M. 


CENTRALIZATION AND THE LAW. SCIENTIFIC LEGAL EDUCATION. An 
Illustration. With an Introduction by Melville M. Bigelow. Boston. 
Little, Brown and Company. 1906. pp. xvii, 296. 8vo. 

This book is a mosaic ; composed principally of lectures recently delivered 

‘ at the Boston University Law School by Messrs. Brooks Adams, Melville M. 


Bigelow, Edward A. Harriman, and Henry S. Haines. By far the larger part 
is contributed by Mr. Adams and Professor Bigelow. Whether the reader 
adopts or rejects the final conclusions of the writers, he must admit that their 
discussions are, as Sir Henry Maine said of the Analytical Jurists, useful “ for 
the purpose of clearing the head.” They present important issues with great 
distinctness. Unique, radical, stimulating, — these are terms which may well 
be applied to large portions of this book. 
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The main features of the book are clearly and forcibly outlined by Professor 
Bigelow in the Preface and Introduction : : 


“ These lectures turn on three words, Roy, Inequality, and Administration ; the 
first as the dominant force in American life during the late ‘classical’ period of the 
law; the second as representing the present condition of society; the third as the su- 
sage aim of legal and of all education intended to fit men to engage in the affairs of 
the day. 

4 ny . law is the expression, more or less deflected by opposition, of the dominant 
force in society. . . . It follows from the view that law is the resultant of actual, con- 
flicting forces in society, that the notion of abstract, eternal principles as a governing 
power, with their author the external sovereign, must go... . ; 

“Inequality appears in ‘two aspects, namely, between capital and the public, and 
between capital and labor.” While there is a “ growing conception of the public as a 
distinct entity having rights,” yet the public, as standing for equality, is at a great dis- 
advantage in fighting the capitalist. The weapons furnished by the old legal doctrines 
are “ powerless ” “against the skilful equipment of inequality.” The existing law has 
been largely made for us “ by other men, living under conditions differing from those 
under which we live.” The law “is handicapped in all its branches with historical 
survivals.’ 

In the second aspect of inequality, presented by capital and labor, “the latter as well 
as the former in combinations is in effect an agency in monopoly. . . . Here is ine- 
quality against inequality.” 


In Herbert Paul’s recent biography of Froude, it is said that the historian’s 
besetting sin was a love of paradox. Mr. Brooks Adams may, perhaps, be 
accused of an occasional tendency to extravagance in statement. But that his 
essays are readable no one can question. 

hile not disputing the familiar saying that the movement hitherto has been 
“from status to contract,” Mr. Adams thinks we are now witnessing “ the pas- 
sage from contract to servitude.” Some of his views may be summarized as 
follows, mostly in his own words : 


Society broke with its past by the introduction of steam. Within seventy-five years 
social conditions have changed more profoundly than they had done before since civi- 
lization emerged from barbarism. There must be a corresponding change in the law. 
A new civilization has arisen, based on scientific discoveries and undreamed of me- 
chanical processes, which, besides generating the trade union, develop the monopoly. 
This new birth must be swathed in a new envelop of law. Excessive competition 
leads to monopoly. Suppose competition be forced to the end, it must result in 
monopoly by survival. Suppose competition be checked to protect the weak, combi- 
nation to control prices must result. Two grim alternatives confront us: on the one 
hand, despotism, either by capitalists or trade unionists; on the other hand, the estab- 
lishment of State Socialism (or at least State regulation of prices.) 


Mr. Adams gives a graphic historical sketch of the decline of feudalism; the 
rise and decay of the merchants’ guilds; and the creation of monopolies, for- 
merly by governmental grants of exclusive privileges, and to-day by combina- 
tions of private individuals. 

It is possible to gather from Mr. Adams’ essays the prediction that all exist- 
ing legal principles, so called, must be discarded, and an entirely new system 
evolved to meet the present emergencies. But the calm wisdom of Professor 
Bigelow rejects this theory. In his view, “ No working of the dominant spirit 
is likely to tear out the inner walls of the law,” whatever fate may befall the 
exterior walls built up by logic. Pp. 200, 2o1. . 

There are passages in the essays of both Professor Bigelow and Mr. Adams 
which might seem to a casual reader to affirm that judges register, and bow to, 
the decrees of the populace. See pp. 154 and 132. Inthe Preface, however, 
Professor Bigelow expressly disclaims the notion that the courts are influenced by 
the dominant forces consciously or in any objectionable way. No doubt legis- 
lation and enlightened public opinion do have an influence on the minds of 
judges in shaping and reshaping the common law. This is candidly admitted 

y Lord Hobhouse in his admirable opinion in Smart v. Smart, L. R. (1892) 
App. Cas. 425. But judges who are worthy of their place play an efficient part 
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as brakes and cog-wheels in delaying the triumph of the latest popular fallacy; 
and it often happens that, during the delay so occasioned, the bubble is pricked 
and the danger disappears. 
It must not be supposed that the effect of centralization is the only topic dis- 
cussed in these pages. Professor Bigelow earnestly argues that the education 
of the lawyer should not be confined to the study of law stricto sensu. He be- 
lieves, and rightly, that a man who knows nothing but law cannot, at the present 
day, be a successful legal practitioner. (See especially his very forcible re- 
marks, pp. 203-206; and also Professor Harriman’s lecture on “ Law as an 
Applied Science,” pp. 208-230.) 
Furthermore, there are what may be called incidental nuggets of wisdom 
scattered up and down the pages of this book. See, for instance, Professor 
Bigelow’s extremely valuable observations on the making of definitions (p. 
163); and his warning as to the dangers of logic (p. 183). See also Mr. Adams’ 
statement on p. 51: “Perfection in thought consists in the elimination of 
the immaterial”; and on p. 46 “*. . . You can no more reason from highway 
precedents to railway problems than you can reason from the ox to the 
electric battery.” 


A TREATISE ON THE LAW OF FIXTURES. By Marshall D. Ewell. Second 
Edition, edited and annotated by Frank Hall Childs. Chicago: Callaghan 
& Co. 1905. pp. cviii, 784. 8vo. 

The first edition of this standard treatise was published in 1876. It might be 
expected, therefore, that a second edition, published in 1905, would show both a 
large increase in the amount of material included and a recasting of the treat- 
ment of several branches of the subject. As to the first requirement, the new 
edition leaves little to be desired. The number of cases cited has been more 
than doubled and now amounts to nearly five thousand. Furthermore, the cita- 
tions cover a range seldom equalled ; many references are given to decisions in 
Canada, Australia, and other parts of the British Empire, as well as to cases in 
hcg minor American courts, such as the lower courts of Pennsylvania and 

io. 

On the other hand, the editor’s method of bringing the first edition down to 
date is hardly to be commended. _ No changes have been made in the text, other 
than the omission of a number of passages regarded as obsolete, the editor’s 
additions being wholly in the form of bracketed notes. This arrangement may 
be justifiable in handling a text which has become in some sense a classic, 
though it inevitably causes inconvenience; but it cannot well be contended that 
the first edition of the present work, admirable as it was, had attained such a 
position as to make improper a revision of the text, especially at a time when 
the author is still living, and, as shown by the prefatory note, able to supervise 
the new edition. Moreover, the editor’s notes are peculiarly unsatisfactory, in 
that they consist almost entirely of summaries of recent decisions, in the nature 
of short headnotes, with little or no independent discussion. The result is 
better than might be supposed, partly because of the ~ quality of the origi- 
nal work, and partly because of the comparatively slight changes in the princi- 
ples of this branch of the law. The recent cases have been so largely devoted 
to the application of well-established doctrines to new states of fact that a 
treatment of them necessarily partakes somewhat of the character of a digest. 
But the arrangement is, at best, confusing, and greatly impairs the utility o the 
book. This is especially so in topics in the treatment of which the editor has 
made large additions, such as “ Taxation”; here a note of more than seven 
closely printed pages is attached to a third of a page of text, with no sub-head- 
ings or other guides through the wilderness of citations. So, as a note to the 
proposition that “all fixtures, whether actually or constructively attached to the 
realty, pass by a conveyance or mortgage of the freehold,” there are nearly 
thirteen pages of undiluted abstracts and citations. 

The arrangement is also unfortunate because it results in leaving unchanged 
several parts of the text which call for revision. These are not many, to be 
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sure, but they are worth noting. For example, the principle is recognized in 
the text that the question of whether an article annexed to the realty becomes a 
part of the realty is a question of what has been called the “ objective inten- 
tion” of the person making the annexation, the actual intention being materia. 
only as bearing on the right of severance. Nevertheless, the author often loses 
sight of this principle, and falls into the common but inexact practice of treat- 
ing the character of such an article as dependent on the intention or agreement 
of the parties. It is to be regretted that the editor has missed his opportunity 
to correct this inaccuracy. To take another illustration, the text states without 
mea yen the harsh doctrine of Watriss v. First Bank of Cambridge (124 
ass. 157), as to the effect of a surrender and acceptance of a new lease on a 
tenant’s right to remove fixtures. Surely some discussion of the contrary doc- 
trine might be expected, other than the mere statement that “a few states have 
repudiated the rule stated in the text,” followed by a quotation from the opinion 
in Kerr v. Kingsbury (39 Mich. 150). Yet again, the important subject of the 
rights of a mortgagee of fixtures as against a mortgagee of the land is split in 
two, some of the authorities being examined in the chapter on “ Grantor and 
Grantee,” and others in the chapter on “ Registry Acts.” The subject has, of 
course, these two aspects, but they are so interwoven that an attempt to treat 
them separately can only result in repetition and confusion, so that a remodel- 
ing of the whole treatment was in order. 
hus the chief feeling with which one closes the book is one of regret that 
the editor’s painstaking efforts have not been differently directed, — that he 
should have devoted himself so largely to searching out cases in New Zealand 
and the Straits Settlements, rather than to producing a well-digested statement 
of the law of fixtures as it exists in the United States to-day. H. S. D. 


THE LAw OF INTERSTATE COMMERCE AND ITS FEDERAL REGULATION. By 
— N. Judson. Chicago: T. H. Flood & Co. 1905. pp. xix, 509. 
vo. 

Those who are familiar with Mr. Judson’s work on Taxation will welcome 
his new venture in the field of legal literature. He has again selected a live 
subject and one in which the harvest is plenty although the workers are few. 
Besides the present book, the treatise by Mr. Snyder, of the New York Bar, 
published in 1904, is the only other up-to-date work on the subject of Interstate 
Commerce. The main portion of the present work, some two hundred pages, 
is given up to a detailed discussion of the Interstate Commerce Act and the 
Amendment of 1903. This is by far the most important feature of the volume. 
The author takes up the Act, section by section, and collects under each section 
the appropriate decisions. This is not done by the usual and unfortunate 
method of merely collecting the citations in footnotes; but the precise point 
decided in each case is stated clearly in the text. There is not a footnote in 
these entire two hundred pages. In later passages other congressional acts are 
discussed, among them the Anti-Trust Act of 1890, the Safety Act of 1893, 
with its amendments of 1896 and 1903, the Expedition Act, the Accident Law 
of 1901, the National Arbitration Act, the National Trade Union Incorporation 
Act, and the Act creating the Department of Commerce and Labor. Under 
each of these enactments Mr. Judson collects exhaustively the illustrative de- 
cisions ; those of the Interstate Commerce Commission he states at length. 

The first one hundred and fifty pages of the work are devoted to a general 
discussion of Interstate Commerce and the conflict between federal and state 
control. Here is provided an admirable summary of the law in its present 
state ; but there is lacking the theoretical presentation necessary to a complete 
grasp of the subject. Especially is this true of the discussion of the effect of 
state.“ Police Power” on Interstate Commerce. Though in few other subjects 
is it so necessary to understand the growth of the law, the treatment of this 
phase of the Interstate Commerce law is inadequate; and to secure a thorough 
understanding thereof the student will still be compelled to look to the special 
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works on the subject, especially to the admirable and scholarly treatise by Mr. 
Hastings, published in the Proceedings of the American Philosophical Society, 
September, 1900. Again, the discussion of the decisions under the Wilson 
Act is hardly complete. For example, the author fails to note the cases deal- 
ing with the effect of licensing ordinances under the Wilson Act, a phase of 
the subject upon which the law was in some doubt until the recent decision by 
the Supreme Court of the United States in the case of Pabst Brewing Co. v. 
Crenshaw (25 Sup. Ct. Rep. 552). The last-mentioned case was decided after 
the publication of Mr. Judson’s work, but he should have noticed such decisions 
as Pabst Brewing Co. v. City of Terre Haute (98 Fed. Rep. 330). Possibly, 
these matters may be regarded as somewhat collateral to the main purpose of 
the book, and the limitations in space may be offered as an excuse for the 
inadequacy of treatment. 

The most serious general criticism that suggests itself to the reviewer is that 
Mr. Judson has not sufficiently expressed his own opinion upon mooted ques- 
tions, nor given a sufficient discussion of the dissenting views on certain impor- 
tant cases, especially those which the Supreme Court has decided by bare 
majorities. For example, the Northern Securities case would seem to merit - 
more than half a page, and one would expect at least to secure references to 
authorities where elaborate discussions of so weighty a decision could be found. 
On the other hand, the author has produced a thorough and eminently practical 
compilation of the decisions upon the subject of Interstate Commerce. His is 
probably the most useful work that has appeared upon the subject. It is well 
edited, the arrangement is clear and concise, and the index is complete. Of 
interest and value is the table of decisions of the Interstate Commerce Commis- 
sion on the question of reasonableness of rates, showing the cases in which the 
order of the Commission was complied with by the railroads, wholly or partially, 
and the instances in which the enforcement of the order of the Commission was 
compelled or refused by the federal courts. J. M. B., JR. 


THE Law oF FirE INSURANCE. By George A. Clement. In two Volumes. 
bang Il. New York: Baker, Voorhis & Company. 1905. pp. cxvii, 
7. 8vo. 

A notice of the first volume of this work appeared in 17-Harv. L. REv. 
370. This volume, the second, purports to treat the subject of fire insurance, 
“taking as a basis the conditions of the standard forms or of the contract 
specifically declaring the agreement to be void.” The statements of law are 
reduced to “ rules,” so called, so that the text takes much the form of a brief. 
The book is not a treatise, nor does it pretend to be. It furnishes, however, a 
ready means of reference to a — number of cases and to the principles gov- 
erning this branch of the law of fire insurance. Especially is the work to be 
commended for giving under each topic the provisions of the various standard 
— of policies, and pointing out wherein they are similar and wherein they 
differ. 

The New York standard form has been made the basis of the work. As 
this form is in such general use, the fact does not, perhaps, lessen the value of 
the book in the hands of one familiar with the general principles of insurance. 
It does, however, greatly detract from its value as a book to be used either by 
students or by any persons not already well — with the subject, in that, 
by laying stress on the terms of the standard form, it is likely to mislead such 
persons as to the nature of some of the fundamental doctrines underlying every 
contract of insurance and the reasons for such doctrines. 

For instance, such persons might well be misled as to the real nature of the 
defense of concealment, by what is said on p. 2, where, after giving the 
“rule” as to concealment “ as imposed by contract” by stating the language 
of the New York standard form on this point, the author adds in a note: 
“Tt would seem that concealment by the insured as to any material matter 
relating to the insurance may void the policy independent of any specific 
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provision therein.” A similar note is added on p. 15, after the rule as to 
misrepresentation. 

Rule 15, on p. 157, appears to contradict itself. The opening sentence states 
that “ there is a distinction between interest and title,” while the last sentence 
— with the statement that “ interest may be construed as synonymous with 
title.” 

In other respects the book is open to criticism. In the first place it can 
hardly be said to be a scholarly piece of work; the style is poor, — not infre- 
quently incoherent and occasionally positively ungrammatical (e. g., pp. 5, 7; 
127, 176). The statements of law are not always clear and free from ambiguity. 
A sentence taken from p. 176 will serve as an example. The subject under 
discussion is as to what constitutes sole and unconditional ownership within the 
terms of an insurance policy; and as an illustration, the author says: “An 
owner of an estate in fee upon a condition subsequent and in possession with 
no condition broken, and a deed has been deposited in escrow to be delivered 
upon performance of the condition, is a sole and unconditional owner.” Again, . 
in the manner of citing authorities there is room for improvement. The cases 
cited are grouped apparently without any attempt at uniformity, either in ar- 
rangement of Fg mpeg (alphabetically or otherwise), or in placing together 
all cases cited from one jurisdiction. here a few cases only are cited, this 
matter is perhaps not serious; but where, as on PP. 42, 49, 107, 448, and else- 
where, we find solid pages of citations, the lack of arrangement becomes a de- 
fect which will cause those using the book much loss of time and annoyance. 
Incidentally we may remark on a lack of uniformity in citing the Massachusetts 
Reports. For example, Daniels v. Hudson River Ins. Co. is cited on pp. 3 and 
15 as in 66 Mass. 416; while on p. 78 the reference is to 12 Cush. fa which 
we believe is the correct form of citation. We also believe that 95 U. S. is 
preferable to 5 Otto (p. 135). ; S. H. H. 


A Suort History oF Roman Law. By Paul Frédéric Girard. Being the 
First Part of his Manuel Elémentaire de Droit Romain. Translated by 
Augustus Henry Frazer Lefroy and John Home Cameron. Toronto: Can- 
ada Law Book Company. 1906. pp. v, 220. 1I2mo. 

A TREATISE ON THE PRINCIPLES AND PRACTICE OF THE ACTION OF EJECT- 
MENT and Statutory Substitutes. By Geo. W. Warvelle. Chicago: T. H. 
Flood and Company. 1905. pp. lviii, 679. 8vo. 

THE RULE AGAINST PERPETUITIES. By John Chipman Gray. Second Edi- 
tion. Boston: Little, Brown, and Company. 1906, pp. xlvii, 664. 8vo. 
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